
516 NORTH ADAMS STREgr・ RO Box 784● TALLAHASSEE,FL 32302● PHONE 19041224-7173● FAX:19041224-6532

Volume 2 Number 4 October,4.{ovember 1 993

D)onrt Let the D)oor Hit

You On the Way Out
et out your yel-
low pages and
let your fingers

do the walking through
page after page of adver-
tisements by attorneys
and you'll notice a com-
mon theme. Most of the
ads promise "free initial
consultation" if "you've
been hurt on the job."

Now I think we can all
agreg that attomeys, espe-
cially those that specialize
in workers' compensation
and personal injury litiga-
tion, are motivated by sin-
cere benevolence for their
fellow man and passion-
ate devotion to the cause
of justjce. They don't
spend all these advertising
dollars because they wart
to make money any which
way they can. No, they
their services because
want to help the poor
downtrodden.

Which makes it hard to un-
derstand why the American
BarAssociation thinks it needs
to spend $700,000 this year on
a campaign to improve the im-
age of the legal profession.

In reality, the legal prcfes-
sion has eamed the reputation
it has. Sure, there are highly

professional and ethical law-
yers - maybe even the major-
ity. But many arc dirty players
and many more view our legal
system as a wrestling arena,
some kind of sophisticated
Darwinian structure where
only the strongest (i.e. the most
cantankerous) surviYe. A large
percentage of those in the latter
category have found a watm,
cozy home in our state's work-
ers' compensation system.

That system is beset
with problems created by
unsavory  members  o f
every  component  in -
volved in the equation.
Employers commit fraud
on their premiums. Insur-
ance companres rgnole
their obligations. Em-
ployees dabble in work-
ers' comp as if it were a
lottery where everyone
who buys a ticket wins
big. Service providers
wriggle through it collect-
ing payments for ques-
tionable and unnecessary
procedures.

Members  o f  every
group admit that some of
the individuals ftey repre-
sent  do  indeed cause
trouble - every group,
that is, except the t al

lawyers. The president of the
Academy ofFlorida Trial Law-
yers, Wayne Hogan, and his
cohorts would have you be-
lieve dlat the attomeys are the
only element in the system that
bears no guilt for the mess it's
in. Don't believe them. Attor-
neys crcate the conditions that
foster most methods of abuse
practiced in workers' comp.
And that's why employers are

Please see Attorneys, pg 4.
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It's Going
T o B e a
. r t  n .  I

IJUmpy ,riJ(le
b! Jon L. Shebel. Prcsident antl Chief Erccutie
Offiur, Assotiatetl Industries oJ Florida

f l a legislator tells you he'. going lo fir
I l  our workers' comp problems by man
dating a rate fieeze, you'd better hold onto
your seat.

In  th is  upcoming spec ia l  sess ion ,
chances are some lawmakers will latch
onto the idea of rate freezes as an easy way
out of this mess we call Florida's workers'
comp system; but rate freezes won't work.
And cutting the benefits to injured workers
won't help either. The only choice legisla-
tors have is to tackle tlle tough issue of
cuttjng out the players on the fringes of the
equation - especially the law)ers.

That won't be easy for many of our
senators and representatives who depend
on the legal community for campaign sub-
sidies. It won't be easy for our many Jau-
ycr/lawmakers who don't l ike to side
against their distinguished colleagues. And
it lvon't be easy because, as Jacobo Barro-
cas, one of the owner/managers of Injec-
tion Footwear Corporatiorr, says, "We are
dealing with a profession of individuals
trained to use words to manipulate, not
crcate."

Fonunately the people of Florida can
rely on the strong and steady guidance of
leaders like Gov. Chiles and Sen. Robert
Wexler (D Boca Raton), both of whom,
coincidentally, are lawyers. After a rocky
start in office, Gov. Chiles has proven one
of the best friends employers could have.
He understands how impol1ant a strong
economy is to the welfare of the people.

Sen. Wexler is a pleasant surprise. He is
a man ofstrong character and intellect who
pel{blms his duties with integrity. Whether
he agrees with you or not, he keeps an open
mind and makes fair decisions based on
what he truly believes is best for the state.
Both Gov. Chiles and Sen. Wexler bring
honor to the the hust placed in them by the
volers.

Our governor must hold steady in his
quest fbr meaningtul workers'comp re
form. He has pledged to veto every bill
passed by the Legislature that doesn't ful-
fill that promise, and says he will keep
calling it back into special session until
legislators get the job done. He will need
lhe suppon ol each member of Lhe bu:iners
community because he will be roundly
criticized along the way. The media will
gripe abour the costs to taxpayers of these
assemblies. Lawmakers will attaqk him for
vetoing their initial feeble efibrts.

And the trial attomeys will lead the gen-
eral outcry. After all, tley stard to lose a

If legislators
cannot muster

the political coura.ge
to make these

chqnges,

on the people
of this
state.

lot of monel lhaL Lhev'vc gaincd al
expense of Florida employers,
and con.umer:. AI iomc poinl lh!') $ r
in to  a  fu l l - rca le  pan ic  i f  the l  ree  the
emor holding firm to his resolve.

Therc are three requirements that
ployer and employee representatives
are demanding: creation ofan offic. ' to
employee. resolve dispute. or'cr bcne
establishment ol assistant attorney
al: ro pro\ id. free legul asiislance Lo
jured workers; and reform of the
comp judicial sysrem.

I'm going to tell you up front: the
groups supporting those thrce
dations are dre employers, the
emd the govemor oddly cnough.
three grcups that have the most at
the issue. Foudeen years ago, when
last overhauled its workers' comp
attomeys were applying to medical
in droves. They thought the nerv law
made them obsolete. Wetl, being
i : t s  they  qu ick l l  iearned lo  r ' i r cumven l
spirit of that ststem. with the wil l ing
tance ofthejudges who supposcdly
ister justice under that law. Today.
have created a scheme that allows
m o n i n " l q t p  i h p  \ \  ( r F m  l i t c  m n l , l i n . '

while receiving huge lees 1br their
Worke$ need someoneto take their

and defend their rights. High priced
operatoni don'l f i l l  that role nor,r and
never will. Until injured employees
their emplove$ have a disinterested
who will help emplovees get the help
need. workerr' comp will ne\ cr work.

If legislators cannot muster the poli
courage Lo make thc.c chrnges. thel
have perpetmted a traud on the
rh i5  \ ra le .  l f  lhey  a l lo$  th is  dc fu rmed
tem to continue. thet will be tohlly
gent.

Employers, your opinions will be
and your demaods met but only if
speak out. I urge you to contact your

Io them directly you can havc ln
Just tell their staffs you suppofi the go
nor's package on workers'
They'll get your message loud and

Sorry legislators. There's no easy
out this timc.
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thev wiII have sentatives' and senators' offices e
week, every day, until they fulfill

perpetrated a fraud re rpons ib i l i t y  to  1ou.  Even i f youdon ' t
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A Message From
Gov. Lawton Chiles

Thc rvorkers' compensation crisis in Florida is breaking
the back of our econony. With the second highest rales in
fis nation. lcgitimale businesses that are paying theirt'air rate
arc gctting killcd. At the same time, a few special intercsts
arc getting rich at,tou expcnsc-

Here are some more facts
about this broken system:
r Florida's rvorkers' conpensation rates are 95 percent

higher now than thcy wcrc in 1978.

I Botwccn 19813 and 1992, claimant attomeys'fees in this
slate incleased from $69 million to more than $ 137 mil-
l ion.

I Evcry ycar, bcncfits to injurcd workers and medical bene-
fits rop $l bil l ion.

I tn 1989. the average premitLnr an employer paid was $3.46
per every $ 100 payroll. 55.5 percent above the national
avcragc. ID 1992, the average prernium rvas $6.71 per
every $100 of payroll- Fkrrida is tburth in the nation in
tolal premiums paid.

I Acoording to thc Florida Hone Builders Association, up
1() 10 percent of the cost of a nerv home is tied up in
workcrs' compensation costs.

The people of Florida arc in dirc ncccl of scrious workcrs'
compensation re1bm. When we worked together to pass
refomrs in 199? and 1991, some special intcrcsts thwatcd
our eftbns. Soon I wil l call a spccial session to locus on the
workcrs' compcnsation crisis, and we can't afford to settle
for anything less than meaningful refbrm.

To achieve this goal, I am trking the causc to thc people.
Our best hope fbr relbm is to educnte the Legislature about
problems with the system - and thc nccd lbr chaflgc.

I rvill erpect at a minimum thirt the Legislature tccomplish
the following:

I lower premium costs by 20 percent;

I rcduce fiaud in the workers' compensation system;

I signiticantly reduce litigation and restructulc the way
workers' compensalion judgcs arc appointcd, revicwed
and retained;

I promoLe retum{o-work initialivesi

I cul down on papcrwork and adminislrirtivc costs:

I reducc Dredical costs by lrcating iDjurcd workcrs through
maraged care netu,orks;

t crcate an cmploycc assislance office 1o provide assistancc
and infbrmation to injured wo*ers;

I improve safety in the workplacel

t improve regulation and repodirg requirements tbr group
self-insurance funds;

: create a ioint underw tir.lg association that $'ould equila-
blv spread the assigned risk burden; and

I provide a forum whofe labor and management can regu
larly rccommend to the Legislature and the governor

fo . i t i ! c  changc.  lo  lhc  uor le rs 'compen\a l ion  s ) r le rn .

Significant steps can bc taken in each tll'thesc arcas, md
they rvil l  lead to great improvemcnls in thc workcrs'com-
pensation syslem. I appreciate your help in making these
refbrms a reality lbr Florida.
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Attorneys, from pg 1.

asking the l,egislature to d
the system of the influence of
trial lawyers.

During this year's session,
the Division of Worken' Com-
pensation announced that the
fees paid by carriers to claim-

ant attorneys (the attoneys
hired by injured workers) dur-
ing 1992 totaled $137 mill ion.
Claimant attorneys and the
elected officials who support
their position made much of the
fact that those fees represented
only 4 percent of the total spent
on workers' compensation dur-
ing 1992. They used that low

percentage to defeat the crea-
tion of an office to provide free
legal assistance to workers, a
proposal supported by Gov.
Chiles, business associations
and eDployee reprcsentatives.

What they, and those who
listened to them, chose to ig-
nore was the complete picture
of the drain created by those

attomeys. The much-cited
ure of $137 million does
include the fees carriers
the i r  a t to rneys  fo r  re
sentation in vast numbe$
cases with dubious
does no t  incorpora te
money injured workers
their attomeys out of their
pockets. It does not

Employer Advocate



the costs of all the frivolous
lawsuits the claimant attomeys
file and then lose. It does not
take into considemtion the in-
fluence the absurdly high fees
paid to attomeys have on the
system (more on that later).
And itdoes not expose thecosts
engendered by the deceptive
and exploitive practicas claim-
ant attomeys use to drive their
stake in the workers' comp
money machine.

These are strong accusa-
tions. Some might claim they
are exaggerations, but ample
evidence exists of the impact of
attomeys on the destruction of
the workers' compensation
system. The rest of this article
gives areview one that is by
no means exhaustive - of the
paft attomeys have played.

Is it an injury -
or isn't it?

A workers' comp case be-
gins with an injury. UnderFlor-
ida's workers' compensation
law, an employee is eligible for
benefits if his injury is caused
by an accident at work. Ac-
cordingto the Florida Statutes,
"'accident' means only an un-
expected or unusual eYent or
result, happening suddenly"

tF.S. 440.02(l)1. The law de-
fines a compensable injury as a
"personal injury or death by ac-
cident arising out of and in the
course of employment, and
such diseases or infection as
naturally or unavoidably result
f rom such in ju ry "  IF .S .
440.02(r'7)1.

These definitions may seem
easy to unde$tand, but they
aren't - primarily due to
claimants' attomeys, who haYe
spent the last 14 years under-
mining the legislative intent
behind those definitions. For
instance, attomeys have filed
lawsuits on behalf of claimants
who suffered injuries when

they left the office on break,
while they were at company
picnics, as they were crossing
the parking lot to get into their
cars and drive home. Tying up
the court system with cases
such as these fosteru a general
sense of fiustration and irita-
tion. The fact that judges, and
more importantly, the First
DCA, actually award benefits
in these cases enrages employ-
ers and insurance companies.

These are the circumstances
employers and insurance carri-
ers have to consider, The car-
r i  e r ' s  c la ims ad jus ter
investigates the facts surround-
ing the "injury" and makes a
seemingly logical decision to
deny compensation. But logic
apparently has no place in
workers' compensatiol.

l-et's take a look at one 1981
case involving the question of
whether an injury was compen-
sable under worken' compen-
sa t ion .  In  th is  case,  two
employees were both dating a
third employee, only the fi$t
employee didn't know she was
involved in aromantic triangle.
One day, in the company cafe-
teria, she found out about her
lover's infidelity from the other
woman. The next day she over-
heard employees gossiping
about the situation, becarne en-
raged, and attacked her com-
petitor, who sfabbed her with a
knifeprovided by the employer
for peeling shfimp.

Doesn't exactly sound like a
case where  the  employer
should have been held respon-
sible for the injury, does it?
Well, the claimant managed to
find an attomey who thought
otherwise, and he took the case
before a judge who agre€d that
the claimant deseNed workers'
compensation benefits. The
employer tumed to the First
District Couft of Appeal, hop-
ing to recaive a logical resolu-

injury. Has the Legislature ac-
tually changed the law that
much over the last 14 years?
No - the lawyers and the
courts have, with case after
case of absurd and conflicting
inErprctations of what injuries
are coveted by workers' com-
pensation. This conflict in-
creases the adversarial nature
of the system and swells costs
by expanding the number of
people who receive benefits. It
also encourages abuse and
breeds the confusion that law-
yers need to stay in business.

How to make
a fortune

It's time to play let's prc-
tend. Suppose that we get eve-

ryone to agrce on just what
constitutes a compensable in-
jury - one that qualifies a
worker to receive workers'
comp benefits. Would that
solve all ourproblems? Unfor-
tunately, the answer is no.

When an employee gets
hurl on the job, worken' com-
pensation will pay for all of the
medical featment necessary to
take care of the injury. If the
injury causes the employee to
miss more than seven days of
work, he is eligible for benefits
to compensate him for lost
wages. Until the employee re-
tums to work, he is eligible for
temporary  to ta l  d isab i l i t y
benefits (TTD), up to 260
weeks. If he is able to retum to
work but has some restrictions
caused by the injury, he re-
ceives temporary partial dis-
ability (TPD) benefits, up to
260 weeks. Once the doctors
have done everything they can
to heal the employee, he has
reached a point called maxi-
mum medical improvement
(MMI). If there are lingering

Please see Altomeys, pg 6,

According to
the

Floridq
Statutes,

"'accident'
means only

or unusugl
event or
result,

/F.s.
44o.02(111.

tionto the case. That's not what
happened.

The First District Court up-
held the claimant's right to re-
ceive benefits. Why? Well,
first of all, if the thrce employ-
ees hadn't worked together,
none of this nasty business
would have occurred. Second,
if the employer hadn't made
that knife available, the claim-
ant  wou ld  no t  have been
stabbed. Finally, the claimant
got mad when she overheard all
that gossip. Now, we all know
that since gossip is just part of
our working conditions, it's our
employen' fault if we react in-
appropriately to innuendo.

In 1979, Associated Indus-
tries of Florida published a
book to explain the new law to
employers. That edii ion re-
quired 52 pages of text to ex-
plain the entire law. The latest
edition takes 57 pages merely
to explain the definition of an

happening without even trying
suddenly"

an unexpected

Bmployer Advocate
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Attornq)s, from pg 5.

cffcct s o1'thc injury. the doctor ussigr'rs an inlpair
rncnt raling to the ernpJoyee, r,hich detennines hou,
long thc cmployce rvil l  receive rvage loss ( I percent
impairmcnt nrcirns he gets wage loss fbr 26 $'eeks,
5 percenl means hc gcls it for 52 wceks, and so on

up to 364 wecks). lf the cmplo),cc's injurv has
caused biur to be pennanently and lotally disablcd
(P'lD) if t l 'rc doctor says hc wil l ncvcr be able to
r.r'ork again -- he gets benefits fbr the rest ofhis life.
And these rre usually technical, not actual PTDs. tf
his condition improves at a later date, the carrier'
mry rcopen his fi le tbr irnother delermination of his
eligibil i ty for benefits.

lt 's a cont'usil lg system, isn't it? Lnaginc it fron)
the perspective ol an ernployee. If he has a question
about his bcncli ls or if hc thinks hc is bcing treated
unfairly. nho can he turn tol The insurance com-
pany? That's hardly a disinterested party. and un-
forlunatcly sonre clrriors do not give employees
equitable treatment. Who else is available l Notthe
enrploler. since most of them don't reallv under
stand thc cver-chan-eing ancl cornplex rvorld of
workcrs' comp la\\ ' . Not thl: Division of Workers'
Compensation, which is woetully undel statled and
under trained. As amatlerof fact, thenostcommon
picce of udvice a lvorker receives trom the division
is, "Call a lawyer." So he does.

Non'you might say. "Well, i t serves the insur
ance courpluly right. It 's trying to cheal lhe em-
p lo rec . '  Bu t  u rur r l l l  r t  i sn  t .  l r r .u r r t t , ,  r 'L rmpr rn ics
arc simply attcmptilrg to pay beneUts in accordance
wilh thc Law. Thcy may havc anallzcd the case and
legitimately determined thal the empLo)ee docs Dol
desen e the benefits he is claining. Or, lhere may
be a misunderslanding or human clror involvcd.
Whalcvcr thc situation. thc ncus do not exist k)
lesolve a dispute lairly, agreeably, t luick11, and in
cxpcnsively. And the rerults ofthat lack rcverberrte
throughout the s!stern.

All r ight, now we have the lawyer involved.
Whrt happens? The only rva), r lawyer is goirg to
get prid a fee for his efforts is il he hassles thc
insurance company so much that thev'l l  throw a
lurnp sum of noncy al thc claimant jusl to -get rid of
him. Othcrr.visc thc lawyer has to worm his u,ay into
r courlroon aDd win additional benefits for his
client. No inccntivc cxists lbr the attorney to resolve
the matter without tying it up in knots.

Please see Attorneys, next pg.

The Long

Wh1 drxs  A\ \oc ia led  Indus l r ie :  in \ i s l  on  L  l c i rn \ ing  worker \ '
sation of lhc presence ol' lalr yer.? After r l l . thr' medical co|lrponenr
system accounts for more than 50 percent of the costs u,hile lawyers
account for 4 percent,

Fifst of all, that figure of 4 perccnt is a devious smoke screen that
not rcflect the true expense connected to attorney involvcment. The
workers' comp medical costs is directly relalcd to the dizzying
innalion in health care. In fact. the rale oI mcdical inflation in work
comp is bigher than that of the wider markel place.

Thcrc is another ingredient, howevet, lurking behind skyrocketing
r . r l  c r r s l s .  r r nd  i \  d i r ec r l )  t i ed  t u  l hc  a * l i ons  ( \ l ' ( l i l i n l an t s  l l l t omc ) \
ac●olHpanyl尊 altlclc,つθtt rと“rr/1“Doθ ′7fナrに,"θヵr/7でH′″】θ″r.

many o「 tlle devices and stratagcms elllploycd by thctt atto llcys的

theircollection offees, Every tactjc they use depends on one ccnlral
I 'ecp  the  cmployee ou t  o f  uork  a \  L ,ng  i rs  p , )s \ ib le .  nd  l romc)s
medical services fo delay'the claimant's .cturn to work. They
the medical system in a search for stronger and more porvcrlll
in the light for higher fees.

Doctor-Shopping: If a claimant gets gtlod neu's fiorn the doctor,
bad nervs for the attomev. The attomcv docsn't want the clairnanl
healcd or even appear healed. His livelihoocl depends on dodging
purpose for workers' comp, which is to hcal injured employees and ge1
back to work. The larvyer is not going to make aDy money if that
So, if the doctor says the employee is all better, the first tlring thc
going to do is lind another cloctor, And if that doctor doesll'l givc ]lim
diagnosis he wants, the lawyer will look for another one and another
until he finds a provider who's rvilling to play along-

Inyenting a Need: In 1987, $e impact ol ch iropractic caro did not
appear as a blip on the workers' comp radar scrccn. Six years
chiropractors represented 8 percent of a// mcclical costs - or .l

ovcrall system costs. What did tl.ut indusI y do to create that kind of
Simple. They told the lawyers whar the lawycrs wanted to hear.
attomeys regularly hold seminars to teach their collcagues how to
income. One popular piece of advice they freclv share: "lf you can'r
good impairment rut ing. 'end l  oul e l icnl lu a L hirL,f lr i rctor. l l  r  eu .€ nd

clicnt enough times and you let thc chilo make some morey. he's go
rervard you wilh the impairment rating you want."

So, basically, the lawyers manipulate chiropractors, the chi
manipulate spines, and evcryone rnanipulates rvorkers' comp.

Larvycrs also regularly invent new profcssional designations for
bers of the medical community. One favorite tactic is requcsting tlte
provide a neuro-psychological consultation. A neuro-psychologist i
neuro log is t  who l l so  has  a  degree in  ps . rchr r l , rg r .  What  doe.  th r t
The lawyer can get a physical impairmcnt rirting and a psycholog
impairment rating flom the same doctor. One-sbp impairmenl raling
ing.

A Iew years ago, nobody had even heard ofneurc-psychobgists. T
if you ask a claims adjuster about them, be preparcd to duck,

Employer Advocate



The claimants' attomeys have played sugar daddy for them and a legion

of other medical specialties. They have invented a niche lbr pain manage-

ment clinics, work hardening progmms. physiatrists. Most people don't

know these services exist and they can hardly contemplate throwing good

money after them. But the claimant attomeys need them, and these guys

harc re.ponded wilh Irreat loyalt).
Preserving the Silence: A claimant attomey's biggest fear is what his

client might do or say, so he will take extraordinary measures to kecp lhe

injured worker i:rcornmunicado. He never knows if his client might say

du ng a conversation with his employer: "Oh, I'm feeling a lot better;" or
"When I get the jacuzzi my lawyer's going to ask for, you'll have to come

over." The claimant might also say something to the canier, like: "Well.

of course I couldn't do a job search last week. I was on a camping trip in

the middle of nowhere."
That communication barier blocks every attempt by the employer and

ths calTier to monilor the progress of the employee's recovery and get him

back to wofk. The point canno! be stressed enough: the entire purpose of

the comp system is to help the employee recover so that he can retum to
wor\ and the entire objective of the attomey's scheming is to keep the
employee away fiom gainful employment.

If an employer contacts rm employee to tell him there's a job available

for him, the claimant's attomey will fire off an indignant letter to the
emplo)€r's atlomey demanding an end to the harassment.

Attomeys block every attempt on the part of the employer or caffier to
ge1 information on the status of the worker's health, and providers aren't
much help either. Doctom routinely neglect to give the carier timely rotice

that the employee has teached maximum medical improvement and is

released to retum lo wo:k, This means the carrier pays additional disability

benefits to which the employee is not entitled, since he should have been

working. Of course, chances are slim that the canier will recoup the loss of
money. Furlhermore, the carrier has no couNe of action to take against the
provider. except to take him off i1S referal list.

"There's gold in th€m thar hills!": That is dte actual headline on a flyer

distributed by a national rehab il itation association. It asks its membe$: "Are

you getting your share?" Ifnot, the association will enroll you in a seminar

to teach you how to hit the mother lode in workers' comp.
Service providers, such as rehabilitation specialists and the others men-

tioned above, have l*rned a lesson trom their buddies, the trial lawyers:

worken' comp is a rich vein; if you don't ptotect your stake, you're going

to lose it. Step right up and leam the easy way to manipulate the system.

Uninvited Guests; Is it ary l,onder that employers f'ecl like they're

running a workers' compensation motel, filled with unwanted visitors who

raid the refrigerator, bonow thejr clothes. mess rlp the house, nnd just won't

leave? Actually, workers' comp is more like a host organism that suppons

a number ofparasitic bacteria.
Or perhaps the trial attomeys are right: there's nothing wrong with

workers' comp; all these problems are in your head. Maybe what you really

nced is a neuro-psychologist. I know a lawyer who can refer you to a good one.

I
Attorneys, ftom previous pg.

Legal Michelangelos
To get into the courtroom a lawyer has to create

an issue. He has to demand some benefit for his
client that the insurance company u,ill refusc. Create
is thc operative word here. And some of these guys
work the system with the virtuosity of a master
artist. Some cven file "shot gun" claims that some
judges refuse to dismiss and guess what? Award
attorneys'fees!

Lrwyers  u .e  a  nurnber  o l  d i l l i r cn l  s l ra teg ie r .
bringing us back to all of this TPD, TTD and MMI
business. He can claim the cmployee is TTD instead
ofTPD. He can claim the employee has not reached
MMI andtherefore should still reccive TTD benefits
that are higher lhan wage loss. The attorney can also
file a claim for TTD. TPD and wage loss from date
of accident and continuing, and most judges do not
dismiss these claims cither. He can orchcstrate a
higher impairment rating for his client, lherebl, ex-
panding the length ofeligibil i ty for wage loss. Or he
can figure out a way to get his client declared
permanently and tofally disablcd. But no matter
what, he's got to do everything he can to keep his
client oflthejob until he can finagle a settlemelt out
of the carier. A settlcmcnt is the lawyer's first
priority since hc'll get a tee no matter what. If he
clLn't mancuver his way into a settlement, hc'l l  try
to gct $e case into a courtroom. Ifhe loscs the case,
he doesn't get a t 'ee; but the chances of his coming
out a winner arc vif lually guarantced. Claimant's
attomcys win approximately 70 perccnt ofthe cases
thel, argue.

Under Florida's law, the employcr/carrier alleg-
edly gets to pick which doctor wil l feat the em-
plo1,ee. If that seems unfair because. aticr all, the
workcr is the one who's being treatcd and therefbre
should pick his orvn doctor, considcr this: workers'
comp carricrs use doctors all the time. Thcy have a
good grasp on the lcvels of compctcnce among
different practitione$. Furlhcrmorc, the ctrrrier and
the cmployer are the ones paying the bills: the
employce pays nothing for his care. Finally, if the
employec does not l ikc his attendiog phlsician. he
can requcst a change. The change must be made by
the emplo)'etcarrier unless it asks for ahearing with
a JCC.

This is one of the major areas of contention
where a disintcrested party could intervene to re
solve disputes belbre they are blown out ofpropor-
t ion .  As  s la ted  ear l ie r ,  ho \  e \  e r .  lhere  i .  no

PleaEe see Attotneys, pg 8.
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disinterested party involved
in the system. The lawye$ take
full advantage of that, and
here's a simple explanation
how drey do it.

Let's say an employee is
hurt and the injury is serious
enough to keep him out of
work. The employer notifies
the carrier, who rcfers the em-
ployee to r doctor. After two
weeks of treatment, the doctor
tells the employeehe's ready to
retum to work, but he can't lift
any th ing  heav ie r  than -50
pounds and he needs futher
medical treatment. The em-
ployee doesn't wantto retum to
work; he wants to keep dmw-
ing TTD benefits. lf he went
back to work, he woLtld receive
TPD benef i t s  in  o ther
words, less money.

For whatever reason, the
employee has hired a lawyer
who then requests a change in
physician. The carrier com-
plies and the employee goes to
the second medical provider.
This doctor tells the employee
that, not only is he ready to
retum to work, he is 100 per-
cent better. The employee
needs no furlher tjeatment and
hc has no impairment. That's
the last thing the lawyer wants
to hear because that means all
benefits are cut off, so he re-
quests a third physician (or a
chiropractor).

Again the crLrrier complies.
This third physician tells the
employee he is nowhere near
ready to retum to work he's
still TTD. In the meantime, the
first physician has decided the
patient has rcached MMI with
a 2-percent impairment. The
lawyer is pedectly satisfied
with doctor number three be-
cause that physician is suppoft-
ing higher benefits for his
client. The employee, how-

And now
it's going

to pay
the worker
to sit in his
nevt) jacuzzi

and play

football
with his sons,

to put
his wife on
the comp

payroll too.

ever, doesn't want to go to doc-
tor number three because three
wants to opemte and the em-
ployee says he has an oyer-
whelming fear of anesthesia.
The third doctor says that if he
doesn't have the operation, the
worker has reached MMI with
a 2o-percent impairment.

The lawyer latches onto this
fear of anesthesia and requests
a psychological evaluation for
his client, claiming post-trau-
matlc stress syndrome, depres-
sion caused by pain, whatever.
The psych ia t r i s t  g ives  the
claimant a 10-percent psychiat-
ric impairment rating and rec-
ommends further treatment.
Now the lawyer has a claimant
with a stacked impairment rat-
ing of 30 percent. So he moves
to have his client declared per-
manently and totally disabled.

White this is going on, the
oarrier has kept the claimant
under surveillance. Videotapes
show the claimant building a

new deck on his home and
playing touch football with his
sons. Furthermore, now that
the worker has reached MMI,
he's supposed to return to
work. Unfofiunately, his job is
no longer available. The em-
ployer has only seven employ-
ees, and when this one got hurt
he had to be replaced to keep
the business going. So, the
workerhas the responsibility to
conduct a job search. The car-
rier's investigation reveals that
the worker'sjob search has not
met the requirements outlined
in the law.

In view of these circum
strmces, the carrier decides to
cut offbenefits, and offthey go
to couft. Now, the carrier has
videotape footage of this se-
verely injured claimant playing
touch football. It has evidence
that the employee is not fulfill
ing his responsibility to look
for work. It has the testimony
of two doctors who say the em-
ployee is capable of working.
One says he has no impair-
ment: the other rates him at 2
percent.

Fimt, the judge of compen-
sation claims (JCC) refuses to
look at the surveillance tapes.
Then he ignores the inade-
quacy of the worker's job
search - that requiremelt is
not impoftant to him. He listens
to the three physicians and the
psychiatristand accepts the tes-
timony relating to the 30-per-
cent impaiment rating based
on his own obseryation of the
claimant (never mind the fact
that the JCC has never even
spent l0 minutes in medical
school and, therefore, is hardly
in the position to make a diag-
nosrs).

He decides the worker is 30
percent impaired and therefore
should be considered perma-
nently and totally disabled. He
also instructs the carier to in-

stall ajacuzzi in the
backyard on the basis that
clai rallt rceds it to case
pain of the injury he sufti
He also awards attel]dant
fits to the claimant's wife,
has taken on the resDonsibi
of taking c;ue of her
who allegedly cannot nke
of himself anymore
the injury.

and its going

time on this dubious claim.
paid its own attornev and
worksr's attomey outsized
(wc promise: we'll get to
fees shonly). It 's paid four
tors to do basically nothing.
paid dctcctives,
specialists and emplo

new jacuzzi and play
with his sons. and its
put his wife on the comp
roll too.

Sounds ridiculous,

counselors. And now it 's
to pay the worker to sit in

What's the result of
The canier has wasted

it? These cases are

Casua l ty  Trus t .  Any

cur ()n the job at atl.

The November /Decem
1992 edition of Employer
|oc.ilc included a
one such actual case from
records ofthe AIF Property

could recite cases in their
that are similar or worse.
where the existence of any
abil ity is subject to se
questiorl. Cases where
dence exists thatthe clai
faking an injury. Cases w
the injury probably did not

where the blatant tinkeri
an attomey and the
a JCC and an appeals court
bends over backward to
benefits have combined to
the costs of workers' comp
a sprral.

There's not enough
this newslettcr to outline
the manipulative schemes

-8- Employer Advocate
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sion. Ask any elnployer or car
ricr about his own "parade of
h o r r i b l e s "  a n d  y o u ' l l  u  i s h
you'd kept your mouth shut.

Jf a carrier deals unfairl l
with a clainant, by all rncans it
deserves to be drag8cd into
courtj but how a carrier trerts a
claim t does not abide at the
Irut ofmost ofthc lcgal acLivit),
in  rvorkers 'comp.  T l tc  casc
with which the system can be
rranipulrtc.l is thc roQt causc.

Maybe \\,'e can't arguc with
the wiry these attorneys oper-
atc. \4aybc wc can l cxPcct
them to adopl cthical bchavior'
or curb their combative hunger.
Maybc that's jusl thc nature of
the beast. But if they won't

control themselves, who wil l?
\ot thc judgcs that's for
SUI9.

Little courtroom
of horrors

This sunlnlcr JollD Lcwis. a
prccmincnt aulho ty on lwtrk-
ers' cornpensation, testif ied be-
f o r c  t b c  S c n a t c  S c l c c l
Committee about the problenrs
in ()ur systcm. He exprcssed his

opini0n of thc.iudicial rcrclion
to the 1979 work:Is' compen
sation retbnns: "B ut something
happcncd that I don'1 think
anybody anticipitted. lt was
clear- that man-v of the judges

and cer ta in ly  t t re  appe l lan t
courts were totally hosti le to
whlt this stalc had donc lcgis-
latiYely . . . lT]hat hosti l i ty
at lcasl to mc, so|rtc othcrs, and
1() r lot ()fpeople 0ut ofstatc
wirs apparcnt. As a result, \\,e
had a r.vorkers' compcnsattol'l
system that was torn apart tfom
drc s1arl."

IMr. Lewis is expressing an
op in ion  backcd by  no lh ing
more tltan anecdotal evldence.
but what he says deserves re
f lec t ion .  Hos t i l i t y ,  persona l
bias, ignorancc - there arc nny
number ol nrotivatlens that can
be atfibuted to the aclions of
the judges of colnpensation
cll ims and thc appcals court.
but thc rcsult is lhc same. The
cascs menlioned carlicr in lhis
aniclc. such as thc case of t lrc
lovels' tr iangle. are just a few
cxamples. but there are plenty
morc-

Let s consider a 1988 case
whorc an cmplo),ee hu his
knee while playing softball on
a team sponsored by his em-
plol'cr. Thc rvorkcr's parLicipa-
tion rvas strictly voluntar),.
Nonc of thc gamcs or practiccs
rvere  he  ld  dur ing  contpany
limc or on company propcrty.

The Economics of Workers' Comp
If you'ye ever stretahed a rubber band too far you knov th at w hen it b reaks, the sRapping

ends are going to sting yollr fingcrs.
Likc a rubber band, if Florida's workers' compensation system snaps. everybody who

lives and works in Florida wilt feel the sting. But how cbse are we to the breakinS point?

With few exceptions, Florida cmploycrs arc t 'cquircd lo carry workets'compensation,

which leaves then trapped in a risky situation. They havc to pay thc prcnliums or

discontinue their operations, but many can't atford the payments they must make to say

in busincss.
Bctwccn 1982 and 1991. tlte average indennity claim (pa1'rnent for lost income) rose

230 percent, During thal same period, the cost of dle average medical claim quadrupled.

Today Floticla's premiums, having undergone a 300 percent increase between 1980 at]d

1992, rank second highest among 32 olher stales. A 1989 comparison bet\.\een workers'

compensation cosls among the states rsvealerl our stale's premiums are six times the

nallonal average.
At the end of July, thc Senatc Select Cofimittee on Workers' Conpensation heard

testimony fiom a Jacksonville contractor who told his lislerlers that, despite a good safety

rccord, the workels' compensatjon systm was one minor injury awa)' from shutling him

dou,n. If that happens, his employees, like the employees of so manv other companics that

t'ell ro exorbiti{nt q'orkers' comp premiums. will be out of a job, dependent on fanily or

the state to supporl thcm. This wage-payer fionr Jacksonville sun.rmed up the problem lbr

anyone who missed the point: "The sysrcm hu|ts the cmployees \\"ho don'l gct hur1."

by I atqueln Ho*an, AIF Ir{omalion Sqecinlst

So what qualified fte injury as
compcnsablc? The court f ig-
ured tlrat thc ejnployer got
some benefit from the gan-res
si ce the pla)e$ all wore t
s h i r t s  w i t h  t h ( ]  c o m p  n y ' s
name on the blck, and tlrere
lbre the irjury was covered b)'
workers' conp. That was it.
That wils thc only re s0D.

One l98l case is a real slun
ner. This time the claimant re
fuscd 1o give a co-wolkcr in his
carpool a ride lo rvork sincc llle
co worker relused to pay his
weekly gas fee. They got i[to a
fight iurd the co worker hit the
clainanl wift a wcapon. rvhiclt
caused a shoulder injury. The
depu ly  conmiss ioncr  (1 i t l c

now is judge of conpensation
clairns) decided this was a iob
related injurv evcn though thc
only connection to the.job was
that the combatanls u'orkcd L0-
gelher and (hey were on thcir
\\,ay to work. Thc dccision was
appealed to the First Disrict
Court of Appeal, rvhich de
cided against fhe compensabil
i ly of thc injury.

Horv could the deputl, con
missioner have nrissed out on
this onc'l Wcll, tbcrc's this ar-
cane litt le pri lciple in workers'
comp callccl lhc "conring and
going rulc-" Rcrncrnbcr whcn
the Suprelne Court tried t0
come up with a definit ion of
pornograph-v? t)ne of the ius-
tices said he couldn't speciU-
cally describe wtrat constitutes
pornography but "hc'd know it
uhen he srw it." The same
thing applics to the coming and
going rulc. 

' Ihc dcputy com-
missioner decided employees
"dcsclvcd" thc mos( l ibcral in-
tcrprotatioD ol' thc rulc.

An even fuzz ie r  l ine  o f
t h i n k i n g  c o n c c t D s  s l r c s s ,
trauma and psychiatric condl-
tions. One such casc involved a

Please see Attorneys, pg 16.
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REMODELttNG

Workers 'Cornp
people showing up to express their views. Most of this

by ll'lqrl Ann Stiles, Esquh e,
Stiles,Tallor & Metzlet, P.A., Spe
cia! aounsel to AJF on workers'

lorida's business community can no longerafford the work-
ers' compensation rates it is paying. Rates now are already
too high and any increase would be devastating. Employe$

are tlnding it necessary to cut employees, eliminate bonuses, drop
employees' health insurance coverage or close their doors simply
because they cannot afford the mandated workers' compensation
coverage.

The position of the business community is that the workers'
compensation crisis must be rcsolved, and not. anymore, by cutting
employees'benefits. The entire system and all those who live off
it must be confronted. Before this crisis can be resolved. the
Legislature will have to stand tall and say to those who are extra-
neous to the system, "We will resolve this cdsis without damage to
the injured worker; and we will bring rates down."

The Legislature must act, and act swiftly, to resolve the cdsis.
The u,orkers' compensation system is on the verge of collapse.
Failure to pass real reform would be tantamount to a dercliction of
legislative responsibility to the citizens of this state.

One of the problems that occurs in tying to resolve the crisis is
that workers' compensation has become very potitical, ln 1983
Associated Industries recommended several changes to the Work-
ers' Compensation Act, and those amendments passed through the
legislative process without a committee hearing. Today. one cannot
even say the words "workers' compensation" without hundreds of

results from the thrcat of reducing the money some panies
off of the $4.3 billion system. But, naturally, when you
tinkering with people's pocketbooks they come out in droves.

There is something intrinsically wrong with a system in
employers pay more and more in premiums and employees
fewer and fewer benefits. There is something grossly wrong
a system in which medical costs have incrcased tiom 33
55 percent of claim dollars in just a few years. There is
seriously wrong with a system in which chiropractic charges a
yea$ ago were so minute that their fees did not show up in
premium base while, today, chiropractic treahnent makes
percent of medicai costs. There is something horribly wrong
a system in which attomey involvement jumped from 6
23 percant in lost time cases in a few short years.

In looking at the entire system, it is imporlant to keep in
that approximately 80 percent of all cases are medical only,
ing the employee loses no time and returns to work.
another 15 percent of the system is made up of employees who
lose time from work but retum to work orcollect wage loss
for a shofi period, then find jobs and return to work. A
percenl ol 'the system is made up of a combination of these
ofcases. It is this 5 percent that &e litigare; and if is to this 5
that 70 percent of benefit dollan are paid.

Associated lndustries is looking to the Legislature to resolve
crisis and believes that this crisis cannot be resolved until
following issues are addressed:

Fraud
The Associated Industries ofFlorida Propefty & Casualty T

was recently involvedin a case in which an individual was
temporary total disability benefits and six months of attendant
benefits. AIFPCT appealed the order on attendanr care for
hold duties. While the case was on appeal, the PCT
received a call from a hotel chain that advised her it
infbrmation regarding the claimant's PCT knee injury because
claimant was making anew claim against the hotel chain fora
injury. It turned out that the individual was workinA in the hotel

- 12- Employer Advocate

entire time she was testifying befbre a judge of



claims that she was unemployed. She had ajob the entire time her

doctor was stating she needed attendant care for household duties,
The claimant had ajob the entire time another doctor was testifying
she was incapable ofworking. During the time she claimed disabil-
ity the claimant eamed approximately $18,000 one year and

$20,000 the second year, more money than she had made prior to
her workers' compensation injury.

The problem witJt this case was that the claimant h-trly had a

compensable knee injury. This case was resolved for the $16,000
she was overpaid. ard the claim dtopped lbr auy past temporary

total or attendant care and attomeys'1ees. However, future medical

trcatment had to stay open because the law states that you clLnnot
settle medical in this pafticular kind of case. So, even though the
woman committed tiaud, there is nothing in the statute or any
proposed legislation that could remove het liom the workers'
compensatr0rr system.

If an individual commits fraud in the workers' compensation

system, that individual should be ousted l'rom the system. The
present sysrcm does not allow for that.

Medical
In the medical area, the Legislature must create practice pattems

and requirc that physicians ibllow them.
The Legislature must take away the ability to doctor shop. The

present law provides that employers have
the choice ofphysician; however, employ-
ees can ask for another physician and em-
ployers must acquiesce. This encourages
doctor shopping. If a doctor tells an indi-
vidual there is nothing wrong with him, he
can ask for doctor after doctor after doctor
unL i l  he  f ind \  one who says .  "Yes .  there  is

something wrong with you." The ability to
doctor shop through the system must be
stopped. Establishment of an expert medi-
ca l  adr  i re r  uou ld  pu l  a  s lop  lu  th in  p rov i -

sion if it is implemented properly.

The ability of an attomey to file a claim
for a neurologist and ofihopedic surgean, a
psychiatrist, a physiatdst and a chiroprac
lor concurrenlly. !t i lhout any phlsician

stating that such care is medically neces-
sary, must be stopped. The only altemative

the carrier currently has is to offer altema-

tive physicians in each ofthe categortes or
face potenlial attorney fees d costs.

Chiropractors must no longer be able to
give impaiment ratings. In case alter case,
if an employee has a 3-percent impaiment
and is entitled to 26 weeks of benefits, his
attomey will threaten to get a chiropractor

to give a higher impaiment, because if the chiropractor gives

another.5 percent impairment, the claimant is then entitled to an
additional 26 weeks of benefits.

The employer/carrier must also have the opportunity to get

medical information on a claimant. The claimant's bar has been
successful in limiting this access; however, accessbythe claimant's
attomey has not been limited. It is not unusual to appear at a

deposition and face medical records that show one thing and a

doctor that testifies differently, especially on restrictions and im-
pairment ratings and whetheran individual is able toretumto work.

The unresfficted right to an independent medical evaluation
must be guaranteed to the employerhafiier. Curently, a claimant's
attomey can refuse to send an injured u'orker to an IME and faces
no sanction or penalty. Of course, the claimant's attomey expects
to get attomey fees when he has to respond to a Motion to Compel
rm Independent Medical Exam, after he has advised his client not

to show up for the IME.
The bill must rcquire that all physicians who treat workers'

compensation patients be experienced and understand the workers'

compensation statute, the rules of procedure and the fact that they
must timely lb[ward all medical records to the carder. The longer

a doctor waits to provide necessary and complete medical informa-

tion, the longer benefits are paid when they shouldn't be, or delayed

when they should be paid. For instance. it is not unusual to receive
a rcpofi from a physician that states that a person has reached

maximum medical improvement
wid'r certajn restrictions, yet the
report lists no impaiment. Case
law requires that if there are re-
strictions, there must be an im-
pairment. It is necessary rn many
instances to take the doctor's
deposition to discoverthe impair-
ment so that a determination of
benetjts can be made. That proc-
ess can take four to six months
and increases attorneys' fees on
both the defense and claimant
sldes.

Permanent Total

complete medical
information,

the longer
benefits are paid

when thev shouldn't be,
or delayed

when they should

Disability
The Leg is la tu re  must  do

something to end "technical"per-
manent total disabil ity cases.
PTD means that a person has an
inabil ity to work.In Floridaaper-
son can be declared a "technical"
pemanent total, settle his case
and go find another job because

Please see Remodel pg 14.

The longer
a

doctor waits
to provide

necessary and

be paid.
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he truly is capable of working. A "technical" pemanent is only
based on the particular facts of a particular case - the claimant is
not actually permanently and totally disabled. NCCI figures show
that Florida has a higher rate of permanent total cases than most
other states. The Legislature must tighten the definition ofperma-
nent total and stop the abuse in our system, And it is imperative that
the Legislature stop the abuse ofusing psychiatric ratings to make
a claimant pemanently and totally disabled wben physical restric-
tions are minute.

Wage Loss
The entire system of wage loss benefits must be addressed. At

present, the system compensates for negative behavior. The re-
quircment that an employee find a job, knowing that if he finds a
job he will get no settlement because then his case will have no
value, is nothing morc than a joke. The Fi$t DCA, in its 1992
Regency Inn decision, basically made workers' compensation an
unemployment compensation system, and nothing has changed
since that decision was issued. It was the beginning of the end of
wage loss. This system must ejther be drastically changed or
eliminated.

Office of Bmployee Assistance
An Office of Employee Assistance must be created and given

substantial powers, one of which is the power to try to resolve
problems beforc benefit claims arc filed. At present too many
lawyers are saying they are the only allies employees have in the
system; yet when this provision is recommended, the attomeys
fight it. The rcason they fight it is because, ifproblems are resolved
by another entity, aftorneys will be out of the system and out of a
gold mine. Some allies.

Attomeys need to focus on what is best for the injured worker;
and what is best for the injured worker is a swift resolution of his
case, regardless of attomey involvement. If that can be accom-
plished without an attomey and can be accomplished in a short
period, then the Legislature should use it as a way to reduce
litigation in the system.

Office of Public Counsel
Attomeys'fees should be limited to those benefits actually

received, not benefits that may be received in the future. Claimants
should also pay their own attomeys' fees. Twenty-six states require
that claimants pay their own attomeys'fees. Very few states allow
recovery on all benefits, which can reasonably be determined to be
paid as a result of the representation.

However, every time the above provisions are dmfted, attomeys
argue that claimants will not be able to hire attomeys to represent

them because therc wouldnot be enough money in the case to
representation ,

AIF's answer to that argument is, "Then, let's provide
attomeys to injured workers, and if an injured worker wants to
outofthe system and hire an attomey, then let the iniured
opt out, but be required to pay for his own attomey." The Office
Public Counsel should be created within the Division of W
Compensation.

The claimant's bar has often countered this argument bv
LhaL injured workers'only recourse uould then be attomeys
are poorly trained and inexperienced. Simply because an
is employed by the state does not make that attomey
There are many dedicated state attomeys who are extremely
petent, and such an argument by the claimant's bar is specious.

Industrial Relations Commission
Appealr should be heard by a commission thal specializes

workers' compensation; that hears no other issues; that gets to
faster than the First DCA, and that decides cases on a consi
basis. Claimant attorneys haye testified that within the
system there are no inconsistent decisions, but those who
law on a daily basis
mconsrstency.

can point to numerous qases of

Judges of Compensation Claims
The system of appointment and reappointment of Judges

Compen\ation Claims must also be amended. The present
of a commission made up of attorneys and three lay people
inappropriate. The very people who practice belore these J
should not also be the ones who make the recommendations
appoinhnent and reappointment, which is the prcsent situati
While it may be appropriate for aLtomels ro \ene on the
is not appropriate that the panel be controlled by attorneys
practice worke$' compensation,

The chief judge should be giver the authority to
local nrles and the authority to recommend temination of
terminate anyjudge who does not perform responsibly. JCCs
be held accountable for their job perlormance.

There are many other provisions the Legislature should look
but these ar€ the highlights of the business community's
Business owners need to let the Legislature know it cannot
Band-Aid on this problem. The Legislature must make the
sary changes, recognizing that this system was designed for
ployees and employers. All the other pafiies must srep back
relinquish their foothold in this svstem.

what is so wrong with drafting legislation rhar would
system that employers could afford: one in which employees
get benefits promptly; one in which benefits don't diminish
premium costs rise?

-14- Employer Advocate



Let's See If We Can Manage It
A sk ten people to define man-

l{ aged care and you'll get ten
.& -fdifferent answers, ranging
from long-winded technical explana-
tions to quizzical stares to, "managed
what?"

Simply put, managed care or man-

aged care organizations (MCO) cover

the idea embodied in all of those trendy
concoctions called health maintenance
organizations, preferred providers or-
ganizations, and exclusive provider or-
ganizations. Basically, an MCO is an
arrangement with a network of health
care providers - doctors, hospitals,
clinics, physical therapists, etc. By
guaranleeing a certain volume of busi-
ness, the MCO negoiiates reduced fees
for treatment of MCO patients.

Fans of MCOs will tell you the net-
works reduce costs of care while im-
proving quality. There are many stud ies

that confirm their claims and the suc-

cess of these organizations has led to
their increased populadty in the general

health care market. The concept of
managed carc is an integral part of the
health care reform package adopted
du ng the 1993 Legislative Session.
But can the MCO model be aPplied to
workers' comp?

The answer is yes, if the goal of

workers' comp is to combine compe-

tent and appropdate trcatment with cost
containment. A successful MCO pro-
gram for workers' comp must include
the following elements:

Provider Mix - Treatment of work
place injuries requires the ser.rices of
cartain prcviders and specialists. The
MCO network must include a suitable
quantity of these providers in order to
save money. Therc must also be suffi-
cient numbers in each provider cate-
gory to allow for second opinions and
employee requesls for change of physi-

cians. There must also be a geographi-
cal spread of providers so that they a.re
accessible to the injured employees

Credentialing Proc€dures - The
MCO must make provisions for ensur-
ing the competence and prcfessional-
ism of its providers, including initial
credentialing and on-going quality re-
view.

Communication - Currently, ef-
forts by employers and carien to re-
ceive up-to-date information on the
employee's status and progress are
frustrated by lawyers who block lheir

communication with providers, Even
without the legal obsffuctions, many
doctors do notfile timely, complete and
accurate reports. The MCO should help
make sure the employers and cariers
get lhe infomalion fiey need to moni-
tor the claim.

Prov ider  Re imbursement
Many MCOs use a schedule to rcim-
burse theirproviders. The tees are capi-
tated, which means the provider

receives a set fee to tleat an injury. That
gives the provider an incentive to heal

the patient thoroughly and quickly.

Under lhe traditional fee-for-sen ice
approach, every time a patient walks
rhrough the door the doclor gets a fee.
For some providers that means therc is
no motivation to limit visits to those
that are medically necessary. These
providers prolong treatment and aug-
ment their incomes with unnecessary
visits. Obviously, this does not serve
the best interest of employers or em-
ployees.

Cost Control - Umecessary or in-
effective treatments don't benefit the
worker. rhe employer. or the carrier.
The MCO shouldhave a mechanism for
approving teatment before it is given.
It shoul d match prE-certification to pay-
ment processes so that the carier only
pays for fieatments it has authorized.

Quality and Appropriateness of
Care-The MCO should have utiliza-
tion review and peer review procedures

to  eva lua te  the  job  done by  the
provider. Did the employee rcceive the

proper care? Did the provider pursue

the most efficient and effective plan of
treatment? Was the outcome accept-
able?

Three years ago, Florida Insurance
Commissioner Tom Gallagher re-
ceived permission from the Legislature
to implement two pilotprojects in man-

aged care for workers' comp. The first
undertaking involved 17,000 state em-
ployees in Dade and Broward counties.
Half of the employees recaived treat-
ment from an HMO for on-the job inju-
ries; the other half stayed in the
traditional system.

The HMO chosen for this first pro-
ject was CAC Ramsay, which is owned
by Ramsay-HMO Inc. of Coral Gables.
If a recent reporl issued by Milliman &
Robertson, a Seattle-based actuadal
consulting firm, is any indication, man-
aged care in worker\'compen\ation is

the answer we've been waiting fbr. Ac-

cording to the repofi, the HMO charges
lor lrealmenl oI worl place injurie.
were 38.5 percent lower than the
charges from traditional fee-for-service
physiciars.

Today, medical costs devour55 per-

cent of the money spent on workers
under our comp program. Untbrtu-
nately. far loo much of thaL money is

wasted. Over-utilization, doctor-shop-
ping, countless evaluations - all of
this mardpulation leads to higher costs
without contributing anything to the
welfare and recovery of the injured
worker. These abuses drive up medical
costs and, at the same time, lead to a
decline in the standards of care deliv-
ered to injured workers. Refom of the
medical component of the system must
focus on reducing costs while increas-

ing quality- an objective that has been
met in the MCO model.

b! la.quelln Horkan, AIF
Infonnatian Specidnst
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claimal]t whose attomey ar-
gued that on{he-job stress ag-
gravated his multiple sclerosis.
No proo f  ex is ted  tha t  the
claimant suffered a higher de-
grce ef stress than found any-
where in nomal. daity tife, but
the First DCA, in its finite wis-
dom,  dec la red ,  "Workers '
c o m p e n s a t i o n  s h o u l d  b e
awarded when a claimant's
pre-existing physical defect is
exacerbated  by  job- re la ted
stress."

Th is  case dragged i t se l f
thrQugh legal circuits for eight
years betbre the Florida Su
prenc Courl f inally raised its
voice of reason. Last year, in
overturning the Fi$t DCA's
ffgument, the Supreme Cou
wrote:

"Whether or not we agree
$'ith that view. we find that it
is contrary to the existing
workers' compensation statute
and it would be improper for
the ceults to so amend that stat-
ufe. Recently in Leon Countl '
School Board v. Grimes, 548
So.2d 205 (Fla. 1989), we re-
vrewed another attempt by the
First Disffict Court of Appeal
to broaden the purpose of
workers' compensation and
concluded that by adopting the
d i s t r i c t  c o u r t ' s  v i e w ,  ' w e

would be amending the pur-
pose of Chapter 440 to allow
compensation to injured em-
p loyees  w i thout  regard  to
whether  indus t ry  b rought
aboul the injury.' Id. ar 208.
We refused to engage in such
judicial legislation then. and
we refuse to do so now. As we
staled in Grlrues: 'We find that
the legislature which estab-
lished this means ofcompensa-
tion is the proper branch to
broaden the purpose ofChapter
440."'

Read those words carefully
again. That's the exact argu-
rnerrt thc business community
is making fbr reform of the
workers' compensation judi

cial structure. Time and again
the First District has engaged
in judicial legislation. When
the judges didn't l ike the way
the Legislature wrote the law,
they simply rewrote it from the
bench. Time and time again,
the Legislature, in response to
coufi decisions, has tried to
clarify the law in terms that
even the judges could under-
stand. And what we've ended
up with is a poorly written stat
ute and a bewildering body of
case law.

This is just one harmful side
effect of.iudicial tinkering with
the law; but therc are others. In
a lawsuit f i led in 1991. an em-
ployee got drunk at a Christ-
mas party. The employerasked
him to give his car kevs to a
fellow employee. Later on in
the eYening another employee
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offered to drive him home. The
drunk employee got angry,
stafled a fight, l'ell over back-
wards. hitting his head and suf-
fe r ing  severe  in j  u r ie  s .  A
lawyer filed a lawsuit to get
workers' comp benefits for the
employee and a judge of com-
pensation claims actually
aw&rded them.

The First District eventually
ove umed the decision, but
not until the staff of the carier
wasted hours of time managing
the case. While the claimant's
attomey did not eam a fee, the
carrier still had to pay an attor-
ney to defend itself against the
lawsuit.

The lawyer suffers no pen-
alty for f i l ing a ridiculous
claim like this one. In fact, the
very kindness and liberality of
the judges encourages him to
do so. He's got nothing to lose
-and he mightget lucky. This
situation also adds to the cost
of workers' comp as carriers
accept claims for questionable
benefits. Wly go to the trouble
of opposing them? Some car-
riers, such as the AIF Propeny
& Casualty Trust, adopt very
aggressive methods for man-
aging these suspicious claims,
but many others don't want the
aggmvation of a trial, so they
keep paying and paying and
paying. And every business
pe$on can tell you the truth:
those big, rich insurance com-
panies don't have some enor-
mous pool of money sitting in
a bank vault to cover tlose
costs.

Employers know they're
the ones who pay the penalty,
with soaring premiums and di-
minishing insurance options.
And employers also know that,
ultimately, they're not the ones
who are footing the bills. That
burden gets passed on to every
consumer in Florida.

The lawyers say they're
the problem in workers'
Guess again. Not only are
the problem. they're the
wlnnc$.

Sold to the

highest bidder
How much do you think

hour of an attomey's time
wofth? Seventy-five d
One hundred and fifty
Two hundred dollars? T
Sl,500 Atleastthat's what
judge thought one claimant
torney's time was wortlt
$1,500 an hour. Is it any
der that attomey
i n  w o r k e r s '  c o m p  c l a
jumped from 6 percent in I
to 23 7 pcrccntin 1992?

cvcr you 、vant to say

these guys, they're not

an attomey to earn a f'ee
than the total award he won
his clicnt. One attomey went
couft and, as a result of
cfforts,wOn S50,000 in

fits for his client. Sounds l
the claimant did pretty well
altcr 畑l S50,000 is no

amount, The attorney, h
ever, is the one who really
thejackpot. Thejudge a
him a $450,000fee. Yes, he
n ine  t imes the  amo unt
moncy he won for his client.

Florida is one of the
states in the nation that all

Until a fe*, years ago.

ant. Now, however, the i

hourlv fee. which av

attorney's l-ee was based on
formula of percentages tied
the benefils \,!on tiJr the

awards a fee based on the
an attomcy spends working
claim. Which is one
why xttorneys spend so
time filing routine paperw
and an endless trail of silly
quesls fbr benefits.
ing the potential for a I
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are not many tasks that fall be-
low the dignity of a workers'
comp claimant attomey. And
actually, it is not uncommon
for a claimant to object to the
fee awarded to his own lawyer.

Are you wondering how
these judges of compensation
claims get away with bestow
ing these astronomical t-ees on
attorneys? Good question.
They get away with it because
they can. And because the First
DCA has establishe.d the stand-
ard that $1,500 an hour is not
an unreasonable fee.

JCCs are appointed by a
nominating council, the major-
ity of whom are attorneys -

often the same anorneys who
appear before them to represent
clients. When there's a va-
cancy, the attorneys Present the
govemor with a list of at least
three candidates and the gover-
nor gets to select one. ObYi-
ously, ifthe attorneys desire the
presence of one paflicular indi-
vidual on the bench. they're go-
ing to present a loaded list of
two unlikely candidates and
one relatively unobjectionable
nominee.

If the JCC is up for reap-
pointment, the council may
choose to recqmmend him for
continuation on the bench and
the govemor's only option is
rubber-stamping the choica of
the council. If the govemor re-
fuses to reappoint a JCC, noth-
ing happens. tf the nominating
council chooses to ignore our
chief executive, that judge

keeps doing whatever it is he's
been doing all along and the
govemor's hands are tied,

Of course, nobody wants to
accuse these attorneys and
JCCs of skullduggery, but the
potential for wrongdoing obvi-
ously exists. The governor, the
business community and em
ployee representatives want to
change the system of appoint-

Of course,
nobody

utants to
accuse these

attorneys and

lCCs of
skullduggery,

but the
potentiql for

obviously
exisfs.

ments to grve more power to
the govemor - an elected of-
ficial chosen by the voters of
this state. Not surprisingly, the
attomeys are unwilling to give
up t.heir contrcl over the nomi-
nating procedurc. That would
mean a loss of control over the
process.

Turning the tide

John Lewis delivered a di-
rcct and compelling summary
of our state's workefs' comp
dilemma when he told the
members of the Senate Select
Committee: "If the litigation
process encourages extending
the healing period if it, in
effect, says to people, 'don't go
back to work, even if you can,
because you've got to maxi-
mize your wage loss settlement
and the way to do that is by not
going back to work' when
that occurs you are affecting
every component of tlte sys-
tem."

wrongdoing

How do we remoYe the de-
stmctive influence of the legal
profession from our model of
workers' comp? Actually it
w a s  a  c l a i m a n t  a t t o r n e y ,
Robert Denson, who said it best
at the goYemor's town meetlng
in Jacksonvil le. "I think it 's
clear from the testimony today
that by the time a worker gets
to a lawyer. the system has al-
ready failed (him). I rhink if
you want to decrease lawyer
involvement, you make the
system work through the many,
many steps that have to occur
before a lawyer even opens his
door or signs a fee contmct."

Thank you Mr. Denson,
that's our thought exactly. The
system needs to work for two
groups and two groups only:
employers  and employees .
Right now, it's failing both, but
if we fix the problems employ-
ees face, we'll fix most of the
problems employerc face. The
first step is simplifying tlle law.
The lawyers won't l ike that
though, because the more com-
plicated it is, the more money
they make.

Next, the Legislature must
authorize creation of an Office
of Employee Assistance in the
Depafiment of Labor rurd Em-
ployment Security. It must
authorize use of money from
the Workers' Compensation
Trust Fund to adequately staff
and train personnel, When that
happens, employees will have
somewhere to tum when they
have questions or concerns
abouttheir ghts. And employ-
en and employees alike will
have a disinterested party to re-
solve disputes and misunder-
standings without dragging in
ravenous hordes of trial attor-
neys.

At the same time, the Legis-
lature must authorize creation
of an Office of Employee
Counsel. allocating enough

money to hire experienced 6nd
capable lawyers. Doing so will
give emplol'ees access to free
legal counsel, cutting out the
high-priced lawyers that busi-
ness can't afford. If an em-
p l o y e e  w a n t s  t o  h i r e
independent counsel, he re-
tains that option but he will
have to pay the legal 1ees.

None of these reforms will
work unless control over the
workers' comp judges is taken
from the lawyers and given to
the govemor's office. If that
doesn't happen, the judiciary

will be waiting to revoke every
p o s i t i v e  a c t i o n  w e  t a k e ,
They've done so since 1979
and there's no evidence that
they've had a change of heart.

F ina l l y ,  the  Leg is la tu re
must remove the control law-
yers andjudges have over mat
ters of medical treatment and
diagnosis. They can do this in
two steps. The first is to estab-
lish practice pa.rameters that
define star.rdards of care. The
second is to authorize the ap-
po in tment  o f  independent
medical examiners who will
make autonomous, impartial
and binding judgments con-
ceming medical disputes.

All of these changes wil l
cause indignation among attor-
neys, but it's time for them to
realize the truth: workers'
comp doesn't exist for their
benefit. Besides, they're an op-
portunistic bunch who wil l
find some other program or
situation to sabotage.

Of course, the people who
print telephone books will lose
a whole awful lot of advertis-
ing rcvenue, but they probably
won't mind. After all, they too
have to pay \r'orkers' comp
premiums.

b! J acq ae lJn H orkan, AI F
Informatian Speciaksl
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Always  eager  to  b lame
someone else, thg trial attor-
neys consistently point an ac-
cusatory finger at the medical
profession, the insurance carri-
ers, the employers, the state.

Earlier this year, repre-
sentatives of the govemor con
fened with emissaries from the
AFL-CIO and Associated ln-
dustries to cmft a comprehen-
sive reform proposal. The
governor's proposal offered
specific and necessary cost-
cutting proposals, so it should
come as no surprise that the
ffial lawyers foughr it with atl
their might and money. And
what recommendstions did
they offer in place of the gov-
emor's proposal?

Controlling medical
The govemor's refom pro-

posal recommended prior ap-
prcval by the carrier beforc the
claimant could utilize the serv-
ices of work hardening, pain
management and weight loss
programs. Pain management
clinics help injured workers
"deal" with the aches causedby
their injuries while work hard-
en ing  programs ease the
worker's transition back rnto
the rigors of working on a daily
basis, presumably by harden-
ing something. The problem
with these services is the diffi-
culty of making an objective
assessmgnt of their necessity
and success. Basically, as long
as the personnel of these or-
ganizations say the claimant
has a continued need for their
ser'\,'ices, there's not much a
carrier ctn do except play right
into an attomey's hands by re-
fusing treatment.

On the issue of weight loss
clinics, the First District Court

wofk

hardening
progfams es.se

the worker's
transition
back into
the igors

of working on
a daily basis,
presumably

by
hardening
something.

of Appeals ruled in l99l that
the carrier cannot deny pay-
ment for enrollment in one of
these programs, if dieting will
help alieviate the claimant's
pain. In this particular case, the
fact that the employee was
obese before the accident even
occurred did not carry any
weight with the cout. This fol-
lows a long line of decisions
ftom the First Dist ct that al-
lows trcatment fbr pre-existing
conditions that don't have the
remotest connection to the in-
jury.

The t r ia l  a t to rneys  re -
sponded to this situation by
suggesting that refeuals for
these services be made by phy-
sicians - those same physi-
cians thathave tumed attomeys
into shopaholics.

The governor's proposal
sought to establish pmctice pa-
rameters, which are stand-
ardized courses of treatment
for comparable injuries or con-

ditions, thereby taking much of
the guesswork out of questions
of over-utilization. The trial at-
torneys recommended a re-
quirement that a physician
develop a treatment plan for
approval by physicians "em-
ployed by, or under contract
with, the insurer." Taking into
consideration that no contro-
versy oYer medical fteatment
ever arises in 95 percent of
workers' compensation claims,
the treatment plan requircment
for every injury would create
bundles of unnecessary paper-
work, which of course would
increase costs and possibly the
potential for litigation.

Adding bad to worse, Rep.
Charlie Roberts (D-Titusville),
who spends his off-season in
the practice of law, proposed an
amendment that wouldhave re-
quired approval of the treat-
ment plans \, l i thin thrce
business daJs. Apparently
Rep. Roberts' naivete con-
vinces him that medical diag-
nosis and treatment is a simple
and routine matter. Since doc-
tors are notodous for their tar-
diness in supplying medical
records  to  car r i  e rs ,  Rep.
Roberts suggested that matteN
could be handled over the tele-
phone. Considering attomeys'
success at robbing carriers and
employers of the right to con-
tac t  the i r  c l ien ts '  med ica l
providers, one can only assume
that, having tied the hands of
employers and carriers, the at-
tomeys planned this "reform"
measure as a means to shackle
their feet.

The collaboration between
the attomeys and their friends
in the Legislature also removed
any restriction on employees'
choice of pharmacies. Now,
this one is tricky. The lawyers
said, "We realize many of you
employers have negotiated
deals with pharmaceutical

compan ies  to  ge t  reduc
pricas on prescriptions.
we don't want to make
harder lbr you, we won't
you responsible for the
ence in price if dre
gets his medication at a
macy that charges more." A
fully nice of them, wasn't
Not rcally. Employers use
guarantee ofvolume to
ate these lower prices. [f
p l o y e e s  c a n  s h o p  a t
pharmacy they choose,
ployers lose tbeir regotiati
advantage, This provision
the particular sanction of
F r e d  L i p p m a n  ( D - H o l l
wood), an independent
macist and chairman of
House Commerce
which has oversight for
workers' comp legislation.

Claims management
Before getting into this

point, we have to
An employee's dght to
nity benefits (every form
disability and wage loss) is
temined to a large degrce
his medical condition lf hc

TTD, his benefits are
than i f  he  is  TPD or  h
reached MMI. Fuft hermore,
the employee has rea
MMI, he should be able
\r'o* light duty, or, ifhisjob
no longer available, he's
posed to conduct a job

As menlioned above,
physicians forget to notify
employer of the employee
release to work, which is
t r igger  po in t  fo r  the
ployee's transition into
lower benefit level. If the
rier is not advised that the
ployee has reached MMI
has been designated
par t ia l ,  the  car r ie r  w
money paying the
more benefits than he
selves.
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These delays also play into
the hands of the lawyers who
like to withhold as much infor-
mation as possible from the
carriers. That lack of knowl-
edge may cause the carder to
make a mistake - the hope and
dream of every claimant attor-
ney. Over and over again, the
Legislature has reaffirmed the
right of employers and carrie$
to contact the workefs' physi-
cians. However, the First Dis-
t r i c t  Cour t  o f  Appeat
constantly puts up roadblocks
to disallow such contacts.

In a deceptive change of
heafi, the attomeys' bill prom-
ised unencumbered access to
medical records. IIowever, be-
fore contacting the injured
worker, the carrier or employer
had to give reasonable advance
notice to the claimant and/or
his attomey ofthe time and na-
ture ofthe discussion. This pro-
vision represented little more
than an attempt to codify pre-
sent case law of Perez and
Adelman Steel.

The attomeys also wanted
to allow dre submission of all
medical records into evidence,
including those from unauthor-
ized physicians. Obviously this
would allow the tdal attomeys
to load their side with testi-
mony from every quack and
charlatar they could find.

Ann Clayton, the director of
the Division of Workers' Com-
pensation, whose exPerience
with this area of the law spans
seven states and 2l yeafs, calls
Flodda's statute one of the
most poorly written of any
she's ever seen. That fact
makes trial lawyers chortle
with glee, because the more
confusing the law, the more
they're needed. Therefore it
should come as no surprise that
the trial lawyers tried to muddy

lilhile it
doesn't
happen

often enough,
sometimes
claimsnt

attorneys do
Iose

cases.

the waters even more with their
legislative package.

The trial lawyers used un-
clear wording to address the is-
sues of independent medical
examinations and employee
change of physicians. They
claimed the provisions would
eliminate d<rtor shopping. Alt
it did was give the claimant at-
torney greater control over
medical trcatment while leav-
ing carrie$ to interpret the new
procedures drafted by the atior-
neys. The first time a carrier
gave theprovisions an interpre-
tation that strayed from the one
preferred tr]' the attorneys,
guess who'd end up in court?

Fraud
The attorneys then ad-

dressed the issue of fraud by
erasing the requircment that the
claimant sign the claim form.
Now, if the claim form is
fraudulent or contains false or
rnisleading information and the
claimant has not signed it, the
carrier can hardly allege mis-
conduct on the part of the
claimant. After all, without the
c la imant 's  s ignature ,  what

proof does the carrier have that
the claimant ever saw the
form? You have to admit-it's
an interesting way to resolve
that pesky little fraud problem.

Attorneys' fees
The trial attomey bill at-

tempted to address the dsing
costs of legal representation in
workers' comp by stipulating
that the fee paid to cariers'
lawyen could not exceed the
fee paid to claimants' attor-
neys. That provision ignores
the fact that the hourly fee
charged to carriers by their own
attorneys generally averages
between $75 and $80, while the
hourly fees awarded to claim-
ant attorneys hovers in the
tmge of $200 to $250. Since
the carrier pays both fees, that
means it's already paying to its
adversary about three times the
hourly fee it pays to its advo-
cate.

There's anoiher part to this
artful pretense. While itdoesn't
happen often enough, some-
times claimant attorneys do
lose cases. In those situations
they usually don't collect fees.
So does this provision mean a
defense attomey does not get
paid anything for winning a
case? Consider rhe delightful
consequences that would bring
to the claimant attomeys.

In addressing the issue of
attomey fees, the ffue rEform-
ing spirit ofthe legal profession
was displayed at its best. Cur-
rently, if a claimant aftorney
wins benefits for his client, the
judge of compensation claims
determines the size of the attor-
ney's award that is paid by the
carrier. This scheme works so
well for the claimant attomeys
that they generously wanted to
extend it to the defense attor-
neys who rcpresentthe carriers.
This means the carrier would

have no  cont ro l  over  the
amount they would pay their
counselors.

The money paid on claims
affects the rates employers pay
since losses are parl of the for-
mula for calculating premi-
ums. And because defense of
these claims is a natural parl of
the work performed by the car-
rier on behalf of the employer,
the fees paid to defense and
claimant attomeys are in-
cluded in the total cost of the
claim. The trial attorneys
sought to nullify the applica-
tion of defense fees to the cost
of the claims, while retaining
the cost of fees paid to claimant
attomeys- So who would pay
for the expense of defending a
claim? The carier, that's who.
This provision would have
pretty much shut down any use
oflawyers by carriers to defend
an employer against an uru€a-
sonable claim since carrie$ are
not going to put up wilh losing
any mort money on workels'
comp than they're already los-
ing. And that means claimant
attomeys would have an even
freer rein in workers' comp.

Judicial reform
Under the curent law, trial

attomeys are in virtual confol
over the judicial process of
workers' comp. They nomi-
nate the judges of comFnsa-
tion claims and make sure the
friendly JCCs never leave the
bench. The governor's pro-
posal contained far-reaching
provisions for reform of this
judiciary, including the crea-
tion of a Worken' Compensa-
tion Appeals Commission to
replace the First District as the
body that would consider ap-
peals of decisions made by
judges  o f  c  ompensat ion
claims.

Pleqse see Reforrq pg 21.
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s Flodda's workers' compensation system really in need of
major repai What will happen if nothing is done? One or y
needs to examine a few facts to arrive at the resoundins

answers to those questions.

According to the latest National Council on Compensation
Insurance (NCCI) figures, medical costs assrrciated with lost time

claims in this state are the highest in the nation.
As a matter of fact, Florida's average medical cost
for lost time claims is nearly twice the national
average.

Is Florida such an unsafe state to work in; is
medical care here just that much more expensive:
or is this fact merely indicative of underlying
systemic problems?

In reviewing statistics compiledby the Department ofLabor, the
average number of days lost from work due to injury in Florida is
not significantly different lrom odrer states across the country.
Therefore, we have to rule outFlorida's workenvironment as being
so unsafe as to cause soaring medical costs. This is not to say that
greater emphasis on work place safety to prevent accidents
wouldn't help, but injury severity does not seem to account for the
exceedingly high medical costs.

Is medical carejust that more expensive in Florida? Examination
of another interesting statistic doesn't seem to indicate so. The
average medical cost in Florida associated with claims where no
time is lost from work is at the national average, indicating reat-
ment costs are not all that differcnt.

One can only conclude that Florida's high medical costs are the
result of systemic problems related to the expansion of workers'
compensation beyond its original intent - for example, doctor
shopping for higher ratings to obtain higher benefits.

Attomey
exploded in

involvement in workers' compensation claims
this srate. The percentags of claims with

involvemenL has ri\en from a reasonable 6
centin the early 1980s to nearly 27 percent

The original purpose of workers'
lion vras to raDidlv delirer benefits and
without the need to prove arything in a court
law - in other words, a true
no-fault system. Workers' compensation is
from that today.

The malner in which attomey fees are determined and
in this state actually work to defeat the intent and the very basis
the system's objecLive ol retuming injured workers to
employment. Other articles in dris issue of the Employer
expand upon the issue ofexcessive attomey involvement as one
the major cost driven of the system today, and there is no need
repeat them here, One can only wonder, though, whether this
is perhaps one of the major conLributing reasons for
medical costs. As such, how much ofthose medical costs are
to effective txeatment of injuries and hov much is going to
ing the case" and/or stretching the patience of insurance
for setdement purposes. It is amazing the miraculous
that ocCur after attorneys succeed in secudng settlements.

Florida has the highest incidence ofpermanent and total
in the counhy.

Permanent and total disability is defined in
statutes as the inability to perform any
employment due to a severe injury. The
has interpreted the definition much more I
in this state, rcsulting in the highest frequency
pemanent ard total disability in the country.

Is this consistent wi.th the
foundation of the system and the federal
under the ADA law?
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Pdor to the reform effort of 1990, Florida had one of the highest
average costs for permanent parlial disability in the country. Again,

this is not due to the seriousness of the injuries,
but mther the liberalness of the awards. While the
1990 reform efforts attempted to arest these
costs, other elements of the system have offset
any gains made in that arca. leaving cost savings
nowherc near what was hoped forthree years ago.

Florida has the highest cost for lost time inju-
des in the county. Yet. if you look solely at the
statutory benefit levels, you might find that hard

to understand. Any analysis of Florida's workers' compensation
dilemma must encompass all ofthe above-mentioned facts, because
it is their combined effect that has produced the egrcgious situation
we've found ourselves in in 1993.

Florida employers, in tum, must pay some of the highest premi-

ums in the country to cover their employees under workers' com-
pensation. If significant reform of the system is not adopted, these
costs and the resulting premiums will only continue their upward
spinl.

Meaningful reform must be undertaken on all fronts, and aimed
at the very precepts of workers' compensation. The system must be

retumed to as close a system of self-execution as possitle. Barriers
to retuming injured employees to work - or, perhaps it is better
said, incentives fbr idured emplol,ees notto retum to work- must
be removed. A tighter definition of what huly constitutes pema-
nent and total disability must be implemented. Simple and expedi-
ent dispute resolution processes must be set up. Administrative
changes to the judicial process need to be adopted, Rapid delivery
of quality medical care through managed care must be an integral
pat of meaningtul system rcform.

These are just some ofthe featurcs necessary to succeed in a true
reform of dre workers' compensation system in Florida, If passed
legislatively and adopted administratively, substantial sayings arc
possible. This savings will not come about ovemight, but then
again, the system wasn't stretched to its breaking point oyemight.
Reform eflorts in Oregon, Colorado and Texas, among other states,
have been successful and rates cbznged to employers there are on
the decline.

Florida was once looked upon a.s the innovafor in workers'
compensation; now it is held up as one of the most costly and
convoluted systems. True reform is necessary before the entire
system collapses under its own weight.

by Frank T, lryhite, Executive Vice Presidedt & Chief Executire Ojficer,
AIF Prooerh) & Casualt t Trust

I
Reform, flom pg 19.

Rates
The most cunning of all

the attomey recommenda-
tions was their proposal for
a rate freeze that would put
an aftificial lid on rate in-
creases thrcugh 1997. Rate
freezes without accompa-
nying limitations on d1e cost
drive$ in the system would
result in nothing less than a
complete collapse of the
system. That would leave

employers  w i thout  the
means to purchase this man-
datory line ofinsurance, and
it would rob employees of
the protection offered by
workers' comp.

Conclusion
Why do the trial lawyers

resist workers' comp reform
with such fervor? The like-
liest argument is that refom
might cut them out of a lu-
crative market. The cynics
among us might suggestthat
this argument underesti-
mates the ambitions of the

legal community. The col-
lapse o f  workers 'comp
might well make up the fan-
tasi€s that lawye6 dream as
they slumber. The possibil-
ity of luxurious setdements
under personal injury law-
suits exceed those of comp
law. If only they could get
rid of workers' comp, the
opulent world of personal
injury would open before
them. If only . . .

No matter the reason,
when considering the influ-
ence of lawyers in workers'
comp, it may be best to re-

flect on the words of the late
Supreme Court Justice Felix
Frankfurter, "In the last
analysis, laws are what the
lawyers make them." For
the last decade or so, trial
attomeys have tried to cre-
ate the worke$' compensa-
tion law in their own image.
If the events of the last leg-
islative session are any indi-
cation, the trial attomeys are
not yet satisfied with the
picture they have drawn.

bJ Jacquel!r. Horkan, AIF
I nf o r mali o n S p e cialis t
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Who Gets The

BLAME
In a No-Fault

System?

Ｔ

ｗ

he 1979 Legislature rewrote Florida's compensation law
to curc a variety of ills. Fourteen years later, we're trying
to find some way to heal the cure. What are we doing

Worken' compensation is the oldest social insurance program
in our country. Before workers' comp laws were enacted, workers
had no protection against the awful incidence of an on-the-job
injury. lf a worker was injured, he had to hirc an attomey to defend
his rights in a civil lawsuit. The worker had to prove that the
employer was at fault for the injury. The employer, on the other
hand. could argue that the accident was caused by the negligence
of the injured worker or that of another employee. The lawsuit
could drag on for years before the employee recaived any form of
compensation fbr the harm he sufTered or the wages he lost.

Recognizing the horrible iniustice of this cumbersome and
expensive process, the Florida Legislature enacted its first workers'
comp law in 1935. The idea was to replace lawyers and courts with
a simple, automatic method to get help to employees injurcd on the

.job. Employers agreed to accept responsibility fbr the care and
suppofi of any r"orker who suffered an on-the-job injury (today

there are a few exceptions to this, such as drug or alcohol use).
Workers' comp was an exclusjve remedy tbr employees; in other
words, they could not sue thef employen under any other laws.
They exchanged thetright to an uncertain but potentially lucrative

settlement for the promise of quick delivery of medicaL
and disability payments. It was a covenant between employers
employees that replaced lawsuits with a guarantee- Each gave
little for the sake of security.

Florida's first law was voluntary employers were not
quired to panicipare. Those who stayed out of the system could
suedby their employees. Those who entered the system bought
insurance policy to cover the potential for an accident. By I
coverage was mandatory for all but a feu ,;ompunies. Today.
percent of Flodda's employees are protected by workers' comp.

Beginning at the binh of workers' comp theory in England
Germany amd carrying over to its adoption in the U.S., the
was guided by one oveniding principle: employers provided
ers' compensation so that injurcd employees could be healcd
retumed to productiyity. Since no one wanted to make
occupational injuries a lucrative proposition, the injured
only received a percenmge of his pre-injury wage wbile he
recovering. This stipulation was also designed to encourage
retum to work.

From il\ inception through the ;ear 1974. Florida s
underwent little chanse beyond increascs in benefits and
ments of the administrative process. Between 1936, the first
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after 58 years

at administering a
workers' compensation

to get it right.

increased from 32,000 to 330,000 and
the weekly compensation raLe lor dis-
abilitl, went from $18 to $80.

Today, while the maximum disabil-
ity benefit amount has risen to keep up
with the changing times, the number
of injuries has actually decreased
while costs have soared. Much has
happened in the 20.year inlenvcl be-
lween 1973 and lqq.l. but one fact
remains: after 58 years of practice at
administering a workers' compensa
rion progtram. r.l e st i l l  can't seem to get
it right.

The answers to the failure in work-
ers'comp go back to 1973 and that $80
maximum benefit amount. The law
originall; enacted in la-15 authorized
disability benefits not to exceed two-
thirds of the statewide average weekly
wage. By 1973, the maximum had
dropped to just over halI o[ the rtate'r
average weekly wage because the law
lacked a mechanism that allowed the
maxirnumbenefit amount to keep pace
with yearly growth in the statewide
weekly wage. If someone thought the
maximum weekly benefit amount
needed escalation. he $enl Lo lhe Lee-

Muchhas
happened

in the
2o-year interval

between 1973 and 1993,
but

one fact remains:

of practice

progrqm,
we still

can't Eeem

Miamionhopedic surgeon. 'The law-
yer stinl<s. The doctor stinl<s. The in-
surance company stinks. And the
patient stinks, too. Nobody is trying
to make it work. The system breeds
dishonesty."'

It also bred cynicism. Here-s an-
other quoLe from a 1979 Miami Het-
ald article, This one comes from
Jerome Wolfson. a claimant altorner
who extuacted $71,539 in legal fees
during 1978. "You wanta,know what
to do?" he said. "You wanta solve all
the problems? I got the answer. Let's
legalize fraud."

The 1979 Legislature ignored the
advice of a claimant attomey, choos-
ing instead to adopt an expansive
package of reforms. The new law
sought to lowercosts while raising the
level o[ benefiLs. \ry']r i le rhal sound.
l i ke  an  imposs ib le  task .  a l l  i l  ac rua l l J
took war a l i l l le redistribution of lhE
money already being \pent. In 1975,.
a lowly 5 percenl ol all injured work-
ers raked in 68.5 percenl oflhe hene-
fits paid. These were the workers who
claimed a lasting and pennanent dis
ability either total or parlial * as
a rcsult of rhe injury.

In 1978, permanent total disability
islature and if it agreed with him. it
passed a law. If the kgislaturr didn't
want injured worken to get morc money, it didn't pass a law.
Benefit levels wer€ a political football.

The year of 1974 was pivotal in workers' comp. Responding to
criticism of workers' comp progams acrcss the country, Prcsident
Richard Nixon fonned the National Commission on State Work-
men's Compensation Laws in 1972, the same year Congress con-
sidered a law to transfer administrative control of those programs
from the states to the federal govemment. Between 1972 and 1974,
under pressure from Congress and the National Commission, al-
mostevery state Legislature moved to forcstall federal intervention
by e),panding benefir levels. Florida \ as no exception.

While the 1974 benefit reforms were supposed to ordain fair-
ness, obser."ers ofthe program quickly noticed the commencement
of qertain tactics that would drive the system toward disaster by
1978. By that yeu, Florida comp rates were the fifth highest in the
nation while its statutory benefits (the benefit levels outlined in the
state law) ranked 37th. Employers paid $779.8 million in premiums

up from the 1974 total of $349.3 million. Many of the costly and
manipulative strategies that exist in the system now also flowered
in those days - over-utilization, doctor-shopping, frivolous law-
suits, legal gamesmanship, immoderate legal f-ees, judicial preju-
dice, questionable claims handling, and inadequate regulation.

Think about this quote from a 1979 article inThe M iqmi Herald:
"'Nobody is the good guy in the system.' says one prominent

(PTD) cases accounted for 58.8 percent of all injuries. Afterreach-
ing maximum medical improvement (MMI), a PTD could collect
benefits in one of two ways. The insurance company could take his
impairment rating and, by using a series of complex calculations,
arrive at a set sum ofmoney. Forexample. a 2O-percent impaiment
would be worth 70 weeks of benefits, giving the employee a
payment of $9,100. Or, the PTD could claim diminution of wage
eaming capacity. Basically this standard would take into consid-
eration the worker's age, occupation and level of education to push
his award higher.

The open-ended and perplexing nature ofthis scheme lent itself
to the kind of exploitation eagerly practiced by the legal commu-
nity. One lawyer developed a procedure for taking advantage ofthe
situation and his colleagues readily followed his example. Known
as the "you name it, we'11claim it," strategy, the attorney, on behalf
of his injured claimant, would file a form letter with the carrier
demanding every benefit on the book, withoutregard for his client's
eligibility or his own expectation of receiving the award. Today
these are called "shot gun" claims.

The system quickly dissolved into a combative, antagonistic
wrestling match. With insurance companies reporting total losses
of $205.1 million in the comp line, the quality of canier claims
service dwindled. Under the barrage of ridiculous requests from

Plesse see No-Fault, pg 24.
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No-FauIt, from pg 23.

aftorneys, insurance companies developed the practice ofget rid
of the hassles by settling claims in lump sums, a process that was
also called "u'ashing out." Generally, the wash out cost more than
fbllowing a claims file to its natffal conclusion, but, right or wrong,
panicky insurance companies embraced the policy when faced with
the uncetain cost factors embedded in the system.

From 1975 to 1978. the l-egislature add ressed the growing issues

oI fraud, abuse and manipulation in futile efforts to tenninate those
practices. A 1975 bilt reduced compensation to employees who
deliberately ignored safety procedures. lt also disallowed compen-
sation to workers who were found to be under the influence ofdrugs
ar thc time of d1e accident. The 1977 Legislaure applied the same
rcstfction to employees who were under the influence of alcohol
at the time ofinjury. That same year, lawmakers stipulated an offset
bet\\,een $'orkers' comp and unemployment comp benefits, so that
the amount of workers' comp was reduced by the amount of
unemployment comp the worker was receiving.

The 1977 Legislature also addressed the issue of attomeys' fees

by establishing a schedule for workers' compjudges to follow when
awarding the fees. According to this fomula, an attorney would
receive a 1ee totaling 25 percent of the first $5,000 of benefits he

earned for his client; 20 percent ofthe next $5,000 ofthe claim; and
l5 percentofthe remaining balance. The legislators gave thejudges
considerable discretionary powers by allowing them to consider
"additional factors" which gave tlem the leeway to increase or
decrease the award. Needless to sa),, the
judges interpreted this tieedom to the
fullest extent, rarely - if ever - using
it to decrease an award to a claimant's
attomey.

By 1978, the situation in workers'
comp had reached crisis proponions.
That year. while lawmakers enacted
some relatively minor refoflns, they
took a crucial step by setting up a study
commission to review the issue and pro-
vide recommendations for major re-
fbrm in 1979.

At the close of the 1978 Session. the
Joint Committee on Workmen's Com-
pensation went into action. Their delib
erations set off a tlurry of motion as
every interest group from attomeys'
groups, insurance carriers, indepgndent
agents and medical providers to em-
ployers and employees huried forth
wilh thet own sets of recommenda
tions.

As the 1979 Legislative Session
drew near, the joint committee settled
on a scheme called "wage loss" as the

answer to Florida's prayen. Wage loss existed as little more
theory in the minds of the experts; nowhere had it been put
action. The 1979 Workers' Compensation Refom Act used
theory to replace the old concept of diminution of
capacity, which compensated worke$ based on some fuzzy
of the level of income the worker would lose in the future.

Under the old system, as soon as an iniured worker
MMI, insurance companies were supposed ta turn into clai
who could oredict how much monev the worker wouldn't be
to make in the future because of the iniurv he suffered.
many workers got their bundles ofmoney, thefl rvent back to
and made the same anount of money they had made betbre
injuries. Wage loss was supposed to replace fortune telling
facts. After 1979, the worker would receivc compcnsation based
the actual amount of income lost as a rcsult of the accidcnt.

The 1979 reforms also restructured the whole idea of
panial impailmenls. In 1978. permanent pafl ial rwards
3 percent of the total number of claims. yel they constituled
than 60 percent of the total benefits paid. The framework
deciding the degree of a partial impairment - which regulated
reimbursement for diminution of wage eaming capacity -

complex, subjective and imprecise. In other words, it was dpe
manipulation and abuse,

The Lesislature also reorsanized the administrative and
mechanisms of the worken'comp system. Employerand
advocates alike argued drat judicial proceedings were playing
large a part in a system that was supposed to be self erecuting.
decision-making role of the body responsible for administering

offraud, abuse

manipulation

futile efforts

law had been ef{ectively
and replaced with a process ofj
cial fiat that dcmanded thc
of lawyers. By 19?8, the Bureau
W o r k e r s '  C o m p e n s a t i o n  w

and

Itl

to
terminate

swampcd b-v i'loods of
gene(ated by the presence o{ the
gal professi()n in the system.

In 1979, the Legislature el
the Bureau of Workers' Comp
division status and expanded its
cision-making role in the
This move was vital to protect
interests of the injured worker
his employer. The division was
rccted to investigate every claim
beneflts and make an initial det
nation of\\'hether benetits were
State worlcrs were rnacle a
to injured employees. guiding
progress through the system and
resenting the employees' intetests
disputes with employers and
ance companres.

As a result of the refonr.rs. thc

Please see No-FauIt, pg

the Legislature

From
1975 to 1978,

addressed
the growing issues
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1993 Workers' Compensation Cost Comparison
(as of Sept. 16, 1993)

prepared by Edward O. Roberts, Jr., Vice Presidenl,
Governmental Services, Indiana Manufacturers Association
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Montana 35594 633 112,65501

Louisiana 41633 627 130,51945

Hawaii 46941 617 144,81298

Kentucky 40362 593 119.67333

1lhnols 51553 557 143,57510

Minnesota 46733 547 127,81475
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Alabama 40712 545 110,94020
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Wisconsin 2581 42 0401

Nebraska 37519 438 16661

Alaska 59488 438 130,27872

New Iersev 58622 425 124、57175

Anzona 42664 421 89.80772

Iowa 38508 420 80,86680

Idaho 37941 412 78,15846

Arkansas 36857 404 74,45114

Tennesse€ 41694 396 82,55412

Utah 40008 393 78,61572
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x No Jiguret on arerage workers' compensatiotl rute oailable - No.figures on mock 100 emploJ-ee premium availahle

Method of computation
SAWW - State average weekly wage is determined by multiplying average hourly wage x 40 hours. SAWW is then multiplied by 50
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Lessons
To Be Learned

ome states in this nation
are strapped with debili-
tating systcms for deliv-

ering workers' compensation
- Florida is one. Other states,
such as Texas and Colorado,
conquered the problems in
their systcms and watched pre-
miums drop.

Since every situation is dif-
ferent. Florida cannot take the
reform packages that work
elsewhere and expect the same
results. Some states are heavy
manufacturing centers with
strong union representation. In
others, people congregate in
urban areas surrounded by
large. relatively unsettled, re-
gions. Then there arc the states
wherc large numbers ofpeople
live in small gcographic areas.
And while many in Florida
vierv rvorkers' comp as an al-
ternative welfare system. on
average, our state lacks the en-
titlement-crazy politics of the
Notheastem U.S.

A11 these variables aside,
there are lessons to be leamed
trom the successes of others.

Texas
Look at the past in Texas

and you might see Florida's 1u-
ture. Four yeals ago, attomeys
were involved in 40 percent of

the claims liled there; attorney
lees topped out at more than
$ 150 n i l l i on ;  and be tween
1983 and 1988 rates zoomed up
about 200 percent.

Todd Brown is the execu-
t i ve  d i rec to r  o f  the  Texas
Workers' Compensation Com
mission, the Lone Star State's
vers ion  o f  our  D iv is ion  o f
W o r k e r s '  C o m p e n s a t i o n .
Brown worked for the Florida
agency from 1988 to 1990, so
he's familiar with our problems
and the similadty they bear to
the situation in Texas prior to
passage of their 1989 reforms.

Today, the Texas commis-
sion follows an aggressive pro-
gram to rcsolve disputcs. When
a conflict arises, an intermedi-
ary from the commission steps
in to investigate the matter. If
he cannot resolve the differ
ences, the parties enter a five-
tier dispute resolution process
that ends in a state court of ap-
peals. In 1991, only nine cases
otiginating underthe new proc-
ess went to this court while
more than 13,000 cases begun
under the old law ended up in
the appeals couft.

Not only does the system
operate with greater efficiencyi
it takes a lot less mone)' to keep
it running, Rates in 1993, on
average, dropped to 15 percent

of the 1990 levels, By J994.
Brown estimates that €mploy-
ers will spend 50 percent less
on comp premiums than they
did in 1990. Employer-paid dc-
ductibles contribute much of
the savings. Since 1991, em-
ployers have had the opportu-
nity to use the deductibles to
pay early costs for injuries.
Since they don't have to pay
those funds to insurance com
panies in the fbrm of premi-
ums, they get to hold onto the
money longer, which jncreases

their inYestment retum on it.

Brown gives recognition to
anothermajor ingredient for re-
duced premiums. "None of this
came about because of a rate
roll-back." he observes. "It all
happened in the marketplace."
The reforms opened up compe-
tition for premium dolla$, with
a resulting drop in price and
increase in sen ice.

The state provides the selv-
ices of state officers, called om-
budsmen, to assist employees,
employers and beneficiaries
who have not retained legal
representation. The help ren-
dered by the ombudsmen obvi-
ously satisfies the people they
represent since only 6 percent
of injured workers who filed
for benefits in 1992 hired lau-
yers to represent them. More

wotkers receive
from commission
and 68 percent of all
over benefits reach resol
beforc entering the
process.

Brown credits the 1989
vision that ended lump sum
tlements as the most
element of reform. "Bcf

car r ie r  wou ld  geL nervo
about the medical costs
he'd call the lawyer and
'Let's scttle.' It was l ike

than 53 percent of all in

1989,  the  insurancc  ca

out. Thc attorney would

would try to save money
cutting off the claimant's
demnity," he says. "B
they'd try to stirve the

spond by sending the clai
on rounds to the docto$.

bling in Vegas, but you
those gambling houses
go hrole. Well. the

the time they ended up
out morc than they
have."

might win a few, but most

The attomey's
award averaged out to a
hourly fee than the S150
fee he received f'rorn a
award. Once the lump sum
tlemcnts were disallowed,
attomeys didn't make as
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enough for them and they
backed out of the system.
Brown says most ofthese attor-
neys got involved in workers'
comp in the hope they would
luck into a big third-pany suit
- such as contributory negli-
gence by the manufacturer of a
faulty piece of equipment or
safety device. "The fees from
settlemenls were a lucrative
way to make a living until they
found a big-ticket item," he ex-
plains.

Recently, the Fourth Dis-
tdct Coud of Appeal in San
Antonio declared, in a 4-3
opinion, that key elements of
t h e  T e x a s  l a w  v i o l a t e  a
worker's right to ftjal bv jury,

due process and equal protec-
tion of the law. Brown is not
too concemed about this rul-
ing. He knows the act's oppo-
nents shopped for the most
liberal court they could find,
and the Fourth Dist ctisnoto-
riously pro-labor. Furthermore.
when Texasenacted its original
workers' comp system in 1917,
the program was immediately
challenged in courl. The l9l7
judiciiuy approved the legality
of the system and affirmed the
Legislature's power to l imit ac-
cess to the couns if lawmakers
substituted the limitation with
an equitable trade-off. Brown
describes the trade-offin work-
ers comp, "We tell the em-
ployee 'you can't sue,'and we
tell the employer 'you have to
provide this prctection."' That
original test sets a precedenl
that Brown believes will be in-
voked by the state Supreme
Court to uphold the 1989 re-
iorms.

In Texas, workels' cempen
sation insumnce is voluntary;
the employer chooses whether
to purchase the insurance. Ifhe
doesn't and an employee is in-
jured, that employee may sue

for damages. One interesting
note: 77 percent of all Texas
employees are covered by
workers '  compensat ion  as
compared to the 8l percent
protected by Florida's manda-
tory program.

In Brown's opinion, one big
difference between Florida and
Texas is the signiticance given
to the adminisrative end ofthe
system. "More attorney in-
volvement means your agency
is not effective at ensuring the
delivery of benefits. I tell my
people it's like routine mainte-
nance. You can either pay a
little money to change your oil
filter regularly or you can wait
a few years and buy a new en-
gine. You can either put up
some effort up-tiont or you can
pay a lot morc at the back end
of the process."

Colorado
In 1991 the Colorado kgis-

lature enacted a comprehen
sive package of reforms to the
state's worken' comp system.
Prior to the passage of that leg-
islation. Colorado rates had
jumped at an alaming clip of
about 250 percent du ng the
last decade, while the sur-
rounding states experienced in-
creases of approximately 80-90
percent. As premlums stran-
gled growth in the state, the
disparity between Colorado
and its neighbors intensified
the stunning impact of work-
ets' comp on the economy.

According to Patrick Boyle,
vice presideDt of govemmental
affairs for the Colorado Asso-
ciation of Commerce and In-
dustry (AIF's counterpart in
dlat state) , tle refom effort be-
gan in l9tt8. The primary oppo-
sition to reform came from the
workers' comp attomeys and
the AFL-CIO. Building the

groundswell of support that
was necessary to overcome
their resistance was a three-
year effo , culminating in the
1991 victory.

As soon as Colorado's gov-
emor signed the bill into law,
the AFL-CIO began an assault
on the law, beginning with
charges that the act violated the
state's constitution. On July 6,
1993, after five days of argu-
ments and two years of litiga-
tion, a Denver District Coufi
dismissed the AFL-CIO's law-
suit. The decision calmed the
apprchensions of the business
community, which fearcd a re-
tum to the bad old days.

While the reform legislation
covered a lot of ground, irs
overall objective centered on
reducing unnecessary litiga-
tion and medical expenditures.
One of the key features of the
act put soft-tissue injuries on a
schedule of benefits. Those in-
juries, such as sprains and
strains, give carriers night-
mares and claimant attomeys
sweet dr€ams beqause they aI3
difficult to diagnose and treat.
Generally, a physician has to
rely on the injured worker's
complaints of the extent of his
pain to make a diagnosis, rec-
ommend ffeatment and evalu-
ate progress toward recovery.
The schedule of benefits re-
p laces  sub jec t iv i t y  w i th  a
standard; instead of allowing
open-ended and unlimited use
of medical seryices, the sched-
ule sets up a timetable for
shndard treatments, rccovery
periods and benefits.

The Colorado reforms also
increased the effectiYeness of
the administuative alm of the
system. The self-executing na-
ture of workels' compensation
rEquires shong administration
of tie provisions of the law in
order to ensure faimess and to

reduce the fiiction that leads to
litigation.

Enactment of the Colorado
law averted an anticipated 38-
percent rate hike in 1991. Just
recently, Colorado's rating
agency, the National Council
on Compensation Insurance
(which also recommends Flor-
ida's workers' comp rates),
proposed a 5-percent mte de-
cre ase. T his recommendation
proves the extent of Colo-
rado's achievement.

Opposition to the law has
not been quelled, however. Af-
ter losing its lawsuit, the AFL-
CIO promised to appeal the
decision to a higher couft. The
trial lawyers ane mounting a
campaign to overtum the law
with two voter initiatives tley
hope to placa on the 1994 bal-
lot. The first would give work-
ers the right to choose their
physicians. Statistics show this
measure \,ould cause an in-
crease in costs of 30-35 per
cent.

The other trial attomey in-
itiative is even more devious. It
would allow workers to invoke
personal injury to sue theirem-
ployers for workplace acci-
dents. This proposal would
violate the very essence of
workers' comp law protec-
tion offercd by a no-fault, ex-
clusive remedy system - and
wou ld  e f fec t i ve ly  abo l i  sh
workers'comp.

The Colorado experience
defines the gist of the reform
debate: do we allow workers'
comp to function as it shouldor
do we retum to an expenslve
and cumbersome toft system
that threatens the weltare and
secu ty ofevery worker, every
employer  and,  u l t imate ly ,
every taxpayer?

by Jacqaelln H orktn, AIF
Informatian Speciansl
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The

s Maine's lbrmer insurance
commissioner, Joe Edwards
spent four years as his gover-

nor's point man for wolkers' comp re-
form. Since his 1991 resignation from
that office, Edwards has been involved
in comp reform effofis in a dozen other
states.

He is also an attomey. a sin he read-
ily confessed to Gov. Chiles on Sept. 8
at a workers' comp hearing in Miamr.
After receiving Chiles's reassurance
that, "I'm handicapped by a law degree
myself. Confession is good for the
soul," Edwards expressed hope that,
after his testimony, he might earn our
forgiveness. Boy, did he ever.

Edwards began his testimony by ad-
mitting that there are mary impotant
areas that need to be addressed in re-
form, but that he wanted to concentrate
on those relevant to costs. He ticked off
a list of the perlinent factors safety,
carrier performance - before zeroing
in on litigation as the key problem.
While attomeys' fees were not the larg-
estcost element in the system, Edwards
acknowledged "a lot of other costs are
driven by it. The frequency oflitigation
amplifies other costs."

He pointed lo opponunily and in-
centive as the major catalysts behind
l i t iga t ion  f requency .  Oppor tun i ty  i s
driven by tJte srarule's complexity; in-
centive by its subjectivity. Florida has
plenty of both. Using humor to cla,rify
his point, Edwards gave the audience a
lesson in Workers' Comp 101.

"In most states, the number one
cost-driver is rhe number of people in

Prescription

For

Failure

Even in Maine,
which

arguably has
the worst system

in the
country,

that an attorney
or a health

in abi l l
without a client.

it is yet to happen

provider is sending

the system. Even in Maine. which ar-
guably has the worst system in the
country, it is yet to happen that an at-
tomey or a health provider is sending
in a bill without a client. They haven't
done that yet. If it happens fi6t, it will
happen in Maine.

"So, the first thing that is necessary
to have professional fees derivative
from the system, are clients. And what
you see is abrcadening ofthe frontend.
The gatekeeper broadens so that more
people ale allowed in the \yslem *

sh€ss, strain, back pain. Then you've
got longer time in the system. It's inef-
f i c ien t .  I t ' s  poor ly  admin i  s te red .
There's a lot of subjectivity and com-
plexity, so people are in it for a longer
period of time.

"And then the back-end gatekeepers
the rctum to work incentives, the

ratio of benefits to wages and the other
mechanisms that get people back on the
job - break down or are, in the wage
loss system in Florida for example,
subject to dispute."

Next he discussed what he called,
"medical-driven legal and legal-driven
medical." Our state's litigious system
creates the demand for expert medical
testimony. I[ other words, more medi-
cal expenses are shifled into care thal is
centered on diagnosis rather than keat-
ment. Instead of healing injured work-
ers, physicians help both sides acquire
evidence.

Edwards also reminded the audi-
ence of rhe significance o[ strong. effi .

cient, well-organized administration of
the system. Referring to some symp-
toms of Florida's poor legulation of
workers' compensation - the sys-
tem's enthusiasm for awarding attor-
n e y  f e e s ,  c a s e  l a w  t h a t  c a u s e s
leap-frogging costs - he observed, "If
you've got poor adminisfiation, not
even good legislation will remedy
that."

That statement hearkens back to a
comrnent made by Todd Brown, execu-
tive director of the Texas Workers'

E nployer Advocate



Compensation Commission. Brown
credits his state's effective administra-
tive conrol ofthe systemto its structure
for mediation and dispute resolution. In
Florida disputes are settled against a
quasi-judicial backdrop with a state of-
ficer, called a judge of compensation
claims, presiding. JCCs owe their ap-
poinflnents to a council oflawye$, set-
ting up an inherent conflict of intercst
when those same lawyers appear before
the JCCs, who are supposed to listen as
impartial arbitrators. Texas, on the
other hand, gives the executive director
of the workers' comp commission the
power to hire and fire that state's

equivalent of our JCCs, thereby remov-
ing the appearance, as well as the real-
ity, of judicial preference.

Before efforts to reconstitute Florida
adminisLration of the law can begin.
however, we have to pass a reform bill.
Edwards cataloged the four parties he
calls the ultimate repositories of money
in this system: lawyers, providers,

claimants and insurance caniers, Ald
he offered some good advice, "Abso-
lutely follow the dollars and you're m
good shape.Ifyou're going to cut costs,
somebody is going to have to get less
money than they'rc getting now. That's
the bottom line."

At this point, Gov. Chiles inter-
rupted Edwards with a questioo, tar-
geted directly at members of the
Legislature who, so far, have appar-
ently missed out on the startlingly sim-
ple truth of ftis particular detail. The
governor asked, "Are you saying
there's no way we can make everybody
happy or the Irgislatul€ can - and
reduce these rates?"

Edwards drew a rueful laugh with
his response. "Absolutely," he agrced.
"Unless they're happy getting less
money and I've never known that to be

the case. Someone has to lose."

"You've got
to introduce
that strong

biII and then
you've got to
stand by it

and insist thqt
something

because
a bad biII

is worse than
no biII
at aII,"

βどwaras sαI】.

Ard therein lies the heart of matter.
"The prescription for failure," Edwards
wamed, "is to draft a decent bill that
accomplishes some of rhese objectives
and then let it go into the legislative
process and be eroded away through
negotiation in an effort for consensus.
Because one thing I can guarantee you:

this bill, as in other states, will pass

unanimously with complete consensus
at exactly the point it has no financial
savings and positive impact whatso-
ever. That's when you'll get consensus,
and not before."

That fact disturbs the appetite and
slumber of many of our lawmalers.
Sen. Toni Jennings (R-Orlando), who
chaired the Senate Select Committee,

effective be passed,

made some remarks at a conference rn
Orlando in which she blamed the fail-
ute of the govemor's reform proposal
during this year's session on its early
publication. According to Jennings, if
the govemor had delayed release ofhis
proposal until the last possible moment,
all of those special interests would have
lost the time they needed to convince
legislators to kill it.

While it may rcflect good, old-fash-
ionedpolitical strategy, her statement is
an unsatisfactory rationalization for the
Legislature's failure to act in the best
interest of the people who put them m
office. Edwards' final comments at the
hearing gave our legislators clear and
sensible guidelines for what the voters
expect of them. With any luck, they'll
pay attention.

"You need to draft strong reform,"
he said. "You need to understand what
you'rc accomplishing, You've got to
recognize you have to take money
away from some people. That's a very
difficult thing to do, but it has to be
done if you're going lo reduce cost\.

"You've got to intuoduce that strong
bill and then you've got to stand by it
and insist that something effective be
passed, because a bad bill is wone than
nobill at all. And the issue really isjobs,
wages and the economic health of the
state of Florida."

Thank you Mr .  Edwards .  We
couldn't have said it better ourselves.

b! Jacqueljn Horkan, AIF
Informdtio SpeciaAst
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You Don't  Need the
Luck O′ the ttrish...

IvVhen There's Joint and Several
whether damages should be paid in ac-
cordance with fault.

Until the ruling in Fdrre the entire
damage award could end up being paid
by the deiendant with the deepest pocket
because under Florida law joint and sev-
eral liability applied. Each person rn-
volved in causing an injury could
ultimately be held liable for the entire
award ofdamages, regardless of the indi-
vidual degree of fault.

Because ofjoint and several liability,
a trial lawyer was able to sue every com-
pany in sight hoping that the jury would
find a wealthy company even I percent
at fault. That 1-percent at-fault made that
"deep pocket" responsible for 100 per-
cent of the jury award.

Business and the defense bar tried for
decades to overlum joint and several li-
ability by statute. Finally, in 1988, the
Legislature enacted section 768.81(3),
Floridq Starutcs- uhich abolished joinr
and several l iabil i ty for non-economic
damages (including punitive damages),

or Florida trial lawyers. workers'
compensation is a lucrative pmc-
tice. Joint and several liability,

however, was the leprechaun leading
many of them to the pot ofgold at the end
of the rainbow.

Joint and seyeral liability. The very
Word\ are anathema to the economic
well-being of business in this state.

Joint and several liability.Itis the core
profit motive and chief means ofcollect-
ing damages for most of Florida's over-
zealous trial lawyers.

Joint and several liability. It is no
longer law in Florida, but tle trial law-
yers want it back. And tley may do any-
thing to get it.

This summer the Florida Supreme
Coufi decided the case of Fabre y. Mar-
/ir, which squarely faced the issue of
liability for damages. The question was
whether a negligent pafty who caused an
injury but was only padially at fault
should pay the entire damage award; or

which make up the bulk of most jury
awards, Despite the new section, joint
and several liability hung on.

Wlth Fqbre the Florida Supreme
Court finally upheld the statute. "We arc
convinced that section 768.81(3) was en-
acted to replace joint and several liability
with a system that requires each party to
pay for non-economic damages only in
proportion to the percentage of fault by
which that defendant contribured to the
accident." Thus, joint and several liabil-
ity for non-economic damages is no
longer Florida law either.

The trial bar is not happy with this
decision because it makes collection of
huge jury awards difficult. They $,ill try
to amend the statute. Millions of dollars
are at \ lale. I l rhe fighl over lees in
workers' compensation is any indication,
then lhe fight to regain joint and several
will be a legislative blood bath.

b! lodi L. Chase, AIF Vice President afl.l
GeneralCouhsel
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statutory benefits available to workersjumped from

$130 per week to $195,literally ovemight. While bene-
fits increased, employers' premiums actually de-
creased. By Jan. 1 , 1982, two and a half sholl years after
ihe reforms uenL inlo effect. employers were paying.

on average, 36.3-percent less for workers'comp insur-

ance than they had paid in 1978. Attomey involvement

in the system was insignificant. So, what happened?
Right away, tdal attomeys went on the attack. They

assaulted the division's role in representing the interest

of the employee, determining compensability and rc-

solving disputes, Once they won that battle, the warwas
over and every manipulator in Florida swarmed back
into the system like fleas on a mangy old dog.

John Lewis was one of the issue experts who assisted
the Legislature in developing the 1979 workers'comp
reforms. This summer he told a story to the Senate

Select Committee on Workers' Compensation. Ac-

cording to Lewis, he was invited to speak at a meeting

of the Friends of 440. This was a group of workers'
comp attomeys that drew its name from Chapter,l40 of

the Florida Statutes, the section of our state's law that

regulates workers' comp. As Lewis relates, "The one
comment that was made in the middle of lmy prcsenta-

tionl was from a lawyer that I had known for years. He
got up and looked around - there were judges, doctors,
claims adjusters and lawyers ftom both sides there -

and he said, 'Just remember, we are all in this together.
Ifthey don't need me, they don't need you and I am too

old to team ajob that is going to pay me as much as the
one I have now."'

This statement illustrates the most significant prob-

lem in workers' comp: too many interest groups who
are secondary to the purpose of the system have a
dispropofiionate economic stake in it.

Lewis continued his story, "I ran into this gentleman
- we sat next to each other on a plane a few years later
on our way to a workers' compensation confercnce in
Orlando - and he conceded that he was doing a lot
better financially in post-wage loss than he had in
pre-wage loss . . . With one or two exceptions, most of

the people who are involved now. and who were in-

volved 15 years ago! arc making a whole lot more

money in workers' compensation today than they were

in 1978 and 1979."
In other words, the same people who drove our

system to the brink of collapse 15 years ago are back in
the driver's seat. Many of these interest groups are
trying to dominate the current debate over workers'

comp reform. The 1979 workers' comp efforl, hailed as a
landmark piece of legislation, failed because it did not rid the
system of the fatal influence of these groups.

Unless the kgislature takes action to dilute the influence

of these groups, any aftempt to fix workers' comp is doomed
to failurc. Unless the Legislature takes action to implement a

system for reaching objective medical decisions - unless the

Legislature allows employees to receive assistanca from ex-
pefis who do not base their services on the hope of hitting a

financial bonanza - our state's employers, employees and
conrumers wil l conlinue to pay lhe price.

b! Jacqueljh Horkan, AIF I fomalion Speciaist
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tTlwenly four hours a day. seven days
I a week that's rhe new idea circu-

lating among policy wonks and insur-
ance junk ies .  The concept ,  ca l led
"24-hour coverage" would combine the
medical benefits of health care, auto and
workers' compensation insurance into
one mega-policy.

This growing interest in the concept
of 24-hour coverage should not surprise
anyone. now lhat we have a Democralic
president in the White House. After all,
the easiest way to distinguish a liberal
lrom a conservative is to mention that
you have a new idea. The liberal is the
one whose face lights up in a 1,000-watt
flare. The conservative is the one who
growls and walks away. Clinton, as a
liberal, is fascinated with the idea ofcon-
solidating all medical benefits into one
package.

In addition to the feds, 12 states (in-
cluding Florida) are toying with idea. It's
intriguing; it's innovative; it's controver-
sial - but will it work?

Nobody can answer that question be-
cause nobody has the slightest idea ,row

it will work. ProDonents like the idea
because they say it will cut costs by rc-
ducing double recoveries for the same
injury. They also argue that 24-hour cov-
erage will cut out all of the assorted pa-
perwork and reporting requirements that
come with different sources ofcoverage.
Instead of trying to figure out which pol-
icy covers which medical benefits, one
policy would cover every potential. No
more haggling with insurance companies
about whether the liability is theirs. And
best of all, combining all medical cover-
age in one policy will increase efficiency
and reduce litigation.

Those promises arc impressive but
largely ungrounded. Frank White, Ex-
ecutive Vice President and ChiefOperat-
ing Officer of the AIF Property &
Casualty Trxst is one of the doubters.
"The idea has a lot of medt, but health
doesn't pay for as much as workers'
comp. Are you going to restrict workers'
compensation or expand health? Health
can't possibly pay for what courts have
interpreted as the range ofworkers' comp
benefits." And does anyone really be-
lieve that lawyers won't find ample
grounds to challenge these differences?

Workers' comp coverage offe$ virtu-
ally unlimited access to such services as
rehabilitation, vocational training and
physical therapy. As long as the injured

worker nee.d,s the services (or his lawyer
says he does), he gets them. Health insur-
ance either excludes those services or
limits the level of coverage. Cutting
workers' comp benefits to the level of
healLh benefits is an unli lelyproposirion,
Raising health to the measure ofworkers'
comp would bankrupt fie state and the
nation. And any decrease in administra-
tive costs will not cover the cost of in-
creased coverage. Be\ides. lrying lo
regulate the differences between benefit
levels could generate as much paperwork
as consolidation seeks to eradicate.

The capacity of 24-hour coverage to
lower the administrative costs of health
care is unproven. If it can lower those
costs, we're all for it, but 24-hour cover-
age is nothing more than an administra-
t i ve  remedy.  I t  cannot  a t tack  the
problems of over-utilization, fraud and
manipulation that exist in every aspect of
medical insurance. Florida's workers'
comp system is afflicted with a higtrly
contagious folm ofthese problems. Until
we can fix that disease, we need to keep
it under 24-hour quarantine so that it
doesn't infect other forms ofhealth insur-
ance.

b! Jacquelln Horkan, AIF
Infomatian Speciaist
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