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In the lnst issue of Employer Advocate we presented the argument New Tarcs vs. No Taxes. As
a representative of the business nmmunity, AIF continues to hold firm the position that now is not
the time for higher or new ta*s. Governor Chiles disagrees.

Ruentf, the governor introduced his "Fair Share" Tax plan which he feek is necessary to raise
the revenues to fundhis"InvertmentBudget." It ts NF\ position that government needs to take the
money it hrr., set priorities and live within its means, just as private businesses and citizens must do.
AIF, alongwith 26 other business associations, endorsa the House Rqublican "Piority Badget" as
an approach which merits serious consideration; and, further supports the methodology of curtail-
ing non-essential got ernment bureaucracy before increasing taxes,

In this issue, Dominic Calabro, President and Chief Executfue Oficer of Florida TaxWatch
presents a Miett 0f the larious state budget proposak t'or 1992-193 and Randy Miller, NF\ tasr
consaltant, presefits our position on the House Republican "Prioriq, Budget."
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As you are all aware, Governor Chiles vetoed the
General Appropriations Act for fiscal.veat 1992-1993, on
March 16, 1992, This reto rvas not unexpected, but was
curious since it was the budget actually submitted by th€
Governor's office to the Legislature.

Many believe the yeto rvas done for publicity pur-
poses to highlight a need for additional tax revenue to
fund critical needs of the State, The vetoed budget was
called the "Reality Budget" and intentionally ignored nec-

SPmal blon(「Ⅲ… … Ⅲ陀

essary funding increases in education, prisons and the medically needy program in the Depart
ment of Health and Rehabilitative Sen'ices, even though the "Reality Budget" contained $654
million more in general revenue dollars generated from gtowth in existing taxes, not nei{ taxes.
The Governor was dght in vetoing the "Reality Budget" because it did not address the critical
concerns of the State.

However, there is some disagr€ement regarding howto proceed at this point. We do not agree
that taxes should be raised during this recessionary period. Instead, we believe that pdodties
should be established and corresponding funding shifts should be madewithin existing revenues
to fund the previously mentioned areas ofconcern. This proposition is easier said than done, but
thanks to several freshman Republican House members a priority budget has been developed.
The Plan is responsible and addresses the most critical needs in education, prisons and the
medically needy, while cutting other spending levels.

There will be criticism of this effort from many sectors, but it should be remembered that
prioritization of spending is the only way to solve the current problem. It is the same approach
that rve utilize in private business and in our own personal household budgets. The State of
Florida should be no different ... trying to tax our way out of a recession defies logic.

The priority budget is the right prescription for recovery for the Florida economy,
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"Qualit,y of Lifc" is a buzzword for the
criteriathatdefine Floridaasadesirableplace
to call home. \ tlen measudng that stan-
dard, we cannot forget that the condition of
our state's economy sets the foundation for
all the facton that add up to a superior qual
i l y  o i  l i fe .  Po l i c ie r  lh . r l  cu l t i va le  a  s l rong v i -
hrant economy sustain private and pubJic
efforts to enhance life in Florida.

ln late April, Governor Lawton Chiles
signed House Bill 558 into law. The larv es
tablishes Enterprise Florida, a statutorily cre-
ated not-for-profi t corporation charged with
developing a strategic plan for statelvide eco-
nomic development. Enterprise Florida, as a
centralized economic der€lopment unit, \,\.ill
coordinate existing, often fragmented, state
and local economic development efforts.

Several elected ofEcials r,r.ill sit on the
Enterprise board, including the Governor,
Lieutenant Governor, the Secretaries efCom-
merce and Labor, the Commissioner olEdu-
cation, and members of the Legislature.
Trvelve privatc sector business leaders lvill
serle on the board as ra.ell, rvith the Cover
nor and a private sector representative acting
as co-chair,

The question is: Will Enterprise Florida
rvork or rvill it turn out to be nothinS more
than a Lroondugglc? Thc 1992 legislation is
step one. Ir establishes the Board of Direc
lo r  '  dnd  d i r  ec t '  lhem Lo [o rmula te  a  s l  ra leg ic
plan, yet the Enterprise concept goes much
further.

The Enterprise Florida blueprint calls for
the eventual creation ofa number ofsubsid-
iary corporations to provide such servrces as
technologl', training, capital, and ne\,r' enter
prise development, It calls for funding from
prjvate sources as well as legislative appro-
priations of public tax revenue, Ultimatell',
fn tc rp r isc  F lo r ida  u  i l l  a rsume a l l  economic
development functions lrom the Florida De-
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padment of Commerce - as well as absorb-
ing the agency's funding lor lhose activil ie:.
The goal is to encourage the formation and
grorth of high value-added industries and
jobs in Florida as a means to raise our stan-
dard ofliving. Enterprise FIo rida could usher
Florida into the next century ofglobal com-
petition - or it could prove to be a useless,
en.rpty shell.

As originally drafted, the legislation cre-
ating Enteryris€ Florida was seriously fl awed.
It looked like Enterprise rvas notbeing formed
to carry out its worthwhile objectives, but
rather to line the pockets of the organization
designated to administer Enterprise. It wauld
ha\.e been an easy task for that organization
to take state appropriations and bury them
in the thicket ofloopholes.

The larv, amazingly enough, carried no
audit requirement, no public record require
ment, no prohibition against interested par-
ties receiving state funds, no limit o[ the
creation of subsidiaries, no prohibit ion
against pledging the full faith and credit of
the State of Florida and no limit on the
amount ofstat€ moneyEnterprise could use.
There uas no guarantee that the private sec-
tor $'ould e\en support Enterprise. In fact,
lobbyists from one statewide business orga-
nization balked at a requirement that the
private sector contribute funding to Enter-
prise before the State would put in an), t (
dollar'. And rvith good reason. The larv. in
effect,opened the pursestringsto an anointed
private organization that \^'ould not have to
justif its expenditure ofthe funds received.

Associated Industries remembers too well
the "bad ol' days" rvhen the state created
boards to "aid the private sector" that then
became black holes in rvhich tax dollars
tumed into anti-matter. AIF does not \ ?nt
to s€e Enterprise turn into another one of
these celestial cluagmires. Yet, as we fought
all through tbe regular session to have safe-
guards built into Enterprise, $'e ran into op-
position e\-er), step ofthe rvay! There seemed

' 1 : ,

t o b e a  {

f a c t i o n
tha t  wanted  1 . ,

to preYent
fo rmula t ion  o f  I  , .
those \€ry safe- ,' 1.
guards. i

Eventually lve got
our way -. sort of. A ' . 

I
numDer  o I  ques t rons  a
about Enterprise remain.If it
takes over the sL\ million dol- I .
lar budget of the Department
of Commerce will that
money be better spent .r. i.,
than it is now? Horv
much state money will be invested in
dsky starCup ventures? One ner'rspapcr
ticle quotes Enterprise Florida pronoters
saying they would like to use State Pens!
funds for investmeltl \!ho rvill provide th
necessary check and balances? Will the
have sovereign immuniq,' from liabilitya
lvhom does the Gor.ernot orve a

■

duty while serving on a private board in
ofl icial capacity? Does sorcreign imrn
protect government officials against brea
ofa fiduciary dutl i Tf so, horv wilI the
be protected? Horv rvill noneybe
out? The questions continue.

Economic development is a sensiblc, in
deed, necessary pursuit. Florida can be
leader in attracting nen,business- En
Florida can get us there. Hou.cvcr, if Enter
pr ise  i5  to  l i re  up  Lo  i l s  lu l l  po ten t ia l ,
governmento f f i . ia ls  in  cont ro l  mu ' t  pu l
pre.judices and favoritism. The Legislatu
must watch e\cq/ pennv spent by Enterpri
because it gave F,nterprise Florida the
to expend state tax dollars rvithout going
the Legislature for an approp ation-

Ie l  Enrerpr ise  l - lo r ida  be  on  no l i cc :
'lvill scrutinize every action!\'!'e rant the
terprise Florida concept to lvork. \\re dol
rvant Enterprise Florida to feed the bank ac
counts ofany organization or indi!idual:



D-. .Congresshasrecent lyes t imatedtha t therea Iesome43
-€E million persons with disabilities in our nation. Title I of the
G ru a^"ri.-r with Disabilities Act (ADA), which deals with
- - - - E i . i - _
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th.e emPloyment of persons with disabilities, will go into

!GF|-*.I - il' 
' ' effect on July 26, 1992. The "head" ofthe ADA is the duty it

rse:, &rsxr:- Dlaces on the employer to reasonably accommodate dis-EGra.. txir-
ECt, . . -^ ;hled employees. The ADA provides that it is unlawful for+ - .  - -^.ur sxrployer not to make a"reasonable" accommodation to
l'. 

' .I 
the known physical or mental limitation of an otherwise
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a"-onstraL that the accommodation would, ' : i - r - ; , : : : uryuse an "undue hardship" on the operation of its busi-
ness. A reasonable accommodation by definition may include. but is not limited to:

An Introduction

(i) making exising t'acilities used by employees rmdily arcessible to and usable by individuals with
disabilities; and

(ii) job rcstrunuring part time or modified work schedules; reassignment to a lacant position; acqui
sition or morliJication of e4uipment or devices; appropriate adjustments or modifications of exnmi-
flaions, traini g materials, or policia; the provision of qualifed readers or interyreters; and other
similar accommodqions for individuals with disobilities.

Once an employee requests a reason-
able accommodation, in a practical sense
the reasonable accommodation process
should be thought of as an open and free
exchange between the employer and em-
ployee regarding what ways, if any, the em-
ployee can be accommodated to perform
the functions ofthe position and enjoy the
benefits and privileges ofthe position.

When an employer responds to a re-
quest for accommodation, an employer
must attempt to determine what accom-
modations are available, and whether any
of those accommodations are "reasonable"
or, in contrast,would constitute an"undue
hardship"to the employer, Thevarious fac-
tors considered when determining whether
an accommodation would create an undue
hardship indude, but are not limited to:
financial resources of the business; size of
the business; number of employees; and
tlpe of business operations.

D ocumenting the Reasonable
AcmmmodationProcess

Each time an employee requests an ac-
commodation, an employer will need to
decide whether to document the process it
wentthrough withthe employee. There are
pros and cons to such documentation.

Pros
Clearly, if the employer does in fact

provide an accommodation to a disabled
employee and that accommodalion is suc-
cessful, both in achieving satisfaction on
the part of the employee and in enabling
the employee to satisfactorily perform the
job, then documentation ofthe requestwill
generally be helpful. Documentation of
such "success stories" will go a Iong way
toward demonstrating compliance with the
law in other cases where the employer is
attempting to convince the EEOCora.iudge
or iury that a particular requested accom-
modation was not a "reasonable" one or
rvould pose an "undue hardship."

Cons
On the other hand, what about docu-

mentation when an employee has requested
accommodation, but the employer has
reached the conclusion that there is no"rea-
sonable accommodation" which would not
pose "undue hardship?" Should an ern-
ployer plan to document such situations
and, if so, how?

Since the ADA is not specific as to
whether any specific accommodalion is"rea-

(co tinued ofl Pa* t t )
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passed a General Appropriations Bill for
the operations of state government for fis
cal.vear 1992-93. This bill, referred to as the
"lteality.Budget," rvas rvithin the 1992 93
estimate of revenues available without any
new or increa"ed 161s.. Totall ing approxi
malely S30 bil l ion, the 1992-93 budget is
more than $1.f bil l ion (3.8olo increase)
greater than the 1991-92 estimated expen-
ditures of $28.9 bil l ion. Induded in the

By Dominic M,
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n March 4, 1992, the Legislature sun■ marlzcs
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proposals
and how the major
cerns rvith
tion, Prisons
gram in the

Needypro-
of Hcalth and sales

Rehabilitative
Usjng the as the basis

of con-rparison, House mem-
bers (Reps. 5 Fcene子〕OhnsOn

Legislature's orvn budget and additional
reductions in the expense and capital out-
lay categories. To adjust technical issues,
the "Priority Budget" was amended in Ma,v,
1992.

In contrast to tl]e House Republican
"Priority Budget," Senator Bud Gardner

proposed a'supplemental

intangibles tax irnd changes to the
holic beverages tax.

Governor Chiles has proposed an
vestment Budget" that is more than
billion greater than the "Reality Budgct.
This is accomplished through a $1.35 b

increase (first,vear amounL) whi

million of growth in general
Stating that the "

insufficient to meet the
ernor Chiles vetoed Pro- もilど|ふ主tibtit■ね 11どddどよiOn,incicascsin AFDC)

erlyand Early intcrvention issues. Recen
the Governorhas proposed a ncl'tirr pack

in. reasrs, n lotterv lrul

age, "Fair Shtrrej' which raiscs

increase for 1992 93 is more

priationsAct on Ntarch 16, l992.As a result
o l  l l ) i \  \e lo .  the  leg is lc t t r rc  rv i l l  meet  in
Special Session beginning Iune 1, 1992 to
consider other budget recommendations,
rvith the goal being to pass an acceptable
trudget for the 1992 9l fiscal .vear, rvhich
begins fuly 1, 1992. The table on page 5

tly beyond the issues a
Reality Iludg€t. Other i

matelythe Sl.35 bil l ion in rerenues
to fund the "lnvestment l ludget" in 1992

93, but grows to $2.5 bil l ion on an
basis.
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The Gost
of Garc

Conservatives and liberals alike have
declared health care the issue ofthe '90s -

andwith good cause, as these statistic-s show:
. Hulth care absorbs 12/o of the United State{

GNP - the worW\ highest ratio.

. Hubh care spending h this state is c\pected to
grow from $31 billion in 1941 to $90 billion lry
the end ofthis deude.

' Floridq rsflls third nationally in uninsurerlpopu-
lation - netrly one in four Florllians under the
age of 65 are without corcraga

, ln 1990. llorida\ Medicaid costs rose four imes

fasnr than the inuetse ir state dollars.

The problems in ourstate's and nation's-
health care system are manifold. Costs have
risen at an average of 207o every year for
the last 20 years. Nine years ago, the state
spent 4.7olo ofgeneral tax revenues on Med-
icaid; today the figure is l3ol0. The medical
machine consumes an ever-growing slice
of the Iiscal pie. It depletes private and
public resources desperately needed for
other concerns. It stifles our competitive
ability and economic viabiliry

Between 2.2 and 2.5 million Floridians
cannot afford health insurance. Unfortu-
natel,v, far too many people in responsible
positions show restricted interest in ad-
dressing the conditions that have created
the problem. Theypropose instead to force
subsidy of a system that is out of control.
They  take  the i r  lead  From popu lar  op in ion .
A \\rall Street Journal/NBC News Poll con-
ducted in June of 1991 asked the question:
should all employers, regardless of size, be
required to provide health insurance for
their employees? Sixty eight percent ofthe
respondents said yes. Governor Chiles will
propose a mandatory insurance plan for
emplo,vers and insurers by the end of 1994,
if the crisis remains unalleviated. Clearly,
universal health care or a pay-or-play sys-
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tem may be in Florida's future if the num-
ber of uninsured Floridians is not signifi-
candy reduced.

Commendably, our state's lawmakers
have chosen to pursue an effective, afford-
able remedyto the health care crisis through
fiee enterprise. The last issue of Employer
Ailvocate made mention of the Employee
Health Care Access Act. It is part of a bold
program called the Florida Health Plan,
proposed by the Governor and passed by
the Legislature during the 1992 Session.
The Florida Health PIan is built on three
standards: get people covered, keep them
covered, and bring accountability into the
system.

of the large number ofuninsured Flo-
ridians, 75olo are workers or dependents of
rvorkers. According to 1989 statistics, 540lo
of the working uninsured were employed
by groups with 25 or fewer employees. The
fmployee Health Care Access Act carri€s
provisions that make insurance available
and affordable to companies with 25 or
fewer employees (see chart on facing page).
Tbe Act, which l if is the cost burden im-
posed by a menu of unnecessary benefits
while extending guaranteed access to small
employer groups, opens the door to those
who lack insurance for necessary medical
treatment.

To focus exclusively on gathering ev-
eryone into the insurance fold, holvever,
begs the question. The large pool of unin-
sured citizens exists, not because people
don't want to buyhealth insurance.It exists
because they cdrl ot bu)' it. It simply costs
too much. And the forces that spike the
e\travdg,]nt increases in cosi have contin-
ued unabated for years. Until the state ex-
erts control overthose forces, the trendwill
persevere. There is astate agenrythatcould
spearhead this effort, but until now Florida's

Health Care Cost Containment Board
(HCCCB) has been a paper lion, with a
limited purview and virtually no power.

This year, however, the tide has turned
on official disregard of the runaway greed
in the medical community, Data collected
by the HCCCB led to passage of a law that
bans physician referral of patients to clinics
and facilities inwhichthe physician holds a
financial stake. According to independent
studies and HCCCB reports, the ban on
this practice could save or'er $500 million a
year in unnecessary medical treatment. This
is the first victory won against the state's
insatiable medical profiteers. These efforts
to collect data on practices that send health
care costs reeling out ofcontrol, combined
withlegislation to curb these practices, must
continue. Hopefully, the Florida Health
Plan will conspire to this end, without caus-
ing another bout of overzealous govern-
ment regulation,

State leaders have issued a challenge to
business to participate in a free-enterprise
setdement to the problems in health care.
We urgeyouto contact Melissa Reese at the
association offices (904-224-7173), if )'ou
have not already done so, to request our
analysis on the provisions ofthe Emplol'ee
Health Care Access Act, Betlveen 2.2 and
2.5 million Floridians have no health in-
surance. The Governor and Legislature are
committed to getting these people covered
by the end of 1994. Right norv there are
three options for achieving this goal: open
market alternatives, uniersal health care,
or a pay-or-play system. The last two op-
tions would force employers to pay taxes to
supPort a state-run msurance program.
Both would result in bloated bureaucra-
cies, increased costs, and reduced
ofcare.

Enlightened citizens know there is no
silver bullet to cure our ailing health
system.It will take a concerted effort on
fronts to convelt a troubled structure
onethat ftrnctions effectively and efEciendy.
The Flolida Hcalth Plan otters the

lvorkable solution for a societyfounded
open market initiative. We knorv bustn
will uphold its end ofthe bargain. AIF
continue to press go\ernment on its
mitment to coDtrol the runawav cost

care, a pu$uit that is vital to the well
of the State.
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The purpose of the Employee Health Care Access Act is to make ffirdable health insurance plans
available to small employers. The following cost illustrations compare premium rates between the
current policy with all mandates, the Basic Health Benefit Plan, and the Limited Benefits Policy.
Rates are not available for the Standard Heahh Benefit Plan. The prices are for demonstration
purposes only, They ilo not represent actual quotes on policies.

Current Plan′皿Mandates
Plan Desttn

o Comprehenslvc Medical(No PPO)

。S300 Dcdtlttlble

o SO′200●Coinsurance

・ S2,000 SⅢoP―Loss

・F t t  M a t c l  n t t F

・ All 4ヽandates

Emplo17ce酪 ほ S218.26′elllPLァ∝

Limited Benefits Policy
Beneflt Component

Cost of Basic Hospital CoYerage
. Covers room, board, and ertras, cost of hospital stay

Cost of Inpatient Ph]sician Sewices and Surgery
. Surgery in the hospital, phlsician visits, anesthesia, x-ray,

and lab costs

Cost ofOther Services (not provided on in-patient basis)r
. Ph,vsician services, outpatient and olice surgery

Cost of Coverage for X-ray and lab costs:

Employee Rate for Total Plan: $190.41

This plan includes $200 deductible, 20/80o/o coinsurance payable
until $2,000 in charges have been incurred. This plan does not cover
drugs outside the hospital, It builds in the savings of Cost Manager
Proyisions,

Basic Health Benefit Plan - Same as Current Plan Design, ercept:
' 30 dayr of inpatient hospitalization

Mandat€s

' Newborn child cor.erage

. Well child coverage

. Coverage for adopted children

. C,overage for handicapped children

. Mammograms

Emplo1te Rate: $148.8{liemployee

Limit€d Benefits Poficy ' with Managecl Care Feature
Benefit Component

Cost of Basic Hospital Coyerage:S7844

$2779

06,70

S1748

. Covers inpatient hospital care, Emergency Room faciliqv charge,
outpatient hospital care

Cost of Ertended Hospital Coverage:
. Corers inpatient hospital care, outpatient hospital care

Cort ofBasic Physician "Non-Hospital" Coverage $17,60
. Corers all other outpatient ph,vsician care in ph1'sicianl oIIice,

miscellaneous services, and outpatient surgerv performed in the
ph.vsician's oflice.

Brnployee Rate - all arailable coverages

Employee Rate - basic and extended hospital coverage

S43.20

022.40

S8320

065ω

All fgures could vary by market, product design, geographic bcation, ancl census (people make up) of the group.
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Finally, the state took steps to put a dent in runaway health
care costs. And, as expected, some elements in the medical
community launched an immediate attack.

The closing hours of the 1992 Regular Session brought vic-
tory in a hotl). contested debate over a bill that prohibits doctors
from referring patients for lab tests, diagnostic imaging, physi
cal therapy, and radiation therapyat clinics in which the doctors
own a financial stake. Independent sources estimate this prac-
tice ofself-referral costs $500 million in unnecessary treatment.
The Florida Medical Association and other medical interests
rveighed in heavilyagainst the measure.lndependent clinic own-
ers,business groups, the insurance industry, theAmerican Medi-
cal Association, and others lined up in its support.

Immediately after passage of the bill into law, the indepen-
dent clinics u'ithdrew their support and raised a furious outcry.
The reason for their about-face? An amendment to the bill

imposed a fee cap of 115% of the charge set by Medicare for
services in the four affected areas. The independents cried foul,
claiming the fee cap would run them out of business.

Are the claims true? AIF compiled data ofstatewide high and
loiv charges at diagnostic imaging centers, phy'sical therapy cen-
ters, and clinical laboratories, then compared them to the new
allowable high charge. The comparison charts clearly illustrate
the absurdity of the clinic owners' complaint. For example, a
chest MRI can cost as much 35 $1,749, or as little as $179.
Something is amiss with a $1,500 price differential. The new law
grants a high charge of $1,089. This hardly poses an economic
threat.

In early May, AIF challenged the clinics to open their books
to independent CPAS for review. Ifthe accountants will attest to
pro forma statements proving that the fee caps will drive clinics
into bankruptcy, AIF will make the necessary adjustments. So



P h y s i d T h e r a P y C e n t e r s
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far, there have been no takers, We suspect that reluctance on the
part ofthe clinic owners to take our little test stems from a desire
to hide evidence that the cap on fees will only put a cap on greed,
not reasonable profits.

The independent clinic owners are trying to convince the
billt original sponsor, Rep. Charlie Roberts (D-Titusville), to
repeal the fee cap. So far, he and Rep. Elaine Bloom (D-Miami

Beach) are holding firm. AIF is mounting a vigorous campaign
against the efforts ofthe clinic owners. The fee provisions must
be allowed to stand. They correct a flagrant abuse in the health
care community and serve notice that the heady days ofexorbi-
tant medical profiteering are drawing to a close.

The relentless upward drive of health care costs saps our
state's economic vitality. 1992 marks the beginning of rneaning-
ful reform. AIF intends to make sure Florida holds to this
course.
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The Adnl日 n碕曲向ぱve
Procedures Act:
An Update
By Mdrtha Edekfield, Esq., Oertel, Hofrmary Fernantuz 6 CoIe, P.A.

eny state agency as it
gives business the right

to challenge agency
actions ranging from

The APA affects all
businesses regulated by Economic Impact Statemmts

The Administrative Procedures Act
(APA) provides theprocedures citizens use
to file grievances against actions taken by
state agencies which affect them. The APA
affects all businesses regulated by any state
agenry as it gives business the right to chal-
lenge agency actions ranging from rule
making, to issuance or denial ofa license to
do business, to th€ issuance or denial of an
environmental permit.

Dudng the I 992 Regular Legislative Ses-
sion, state agencies pushed to strengthen
their regulatory authority and weaken op-
portunities for public participation. How-
ever, the Legislature spoke clearly and un-
equivocally. In numerous hearings, legisla-
tors stated they would move only to "rein
in" agency action and would act to
strenglhen legislalive and public participa
tion in rule making and agency action,

Significantlegislation that puts teeth in
the APA was passed and signed by the Gov-
ernor. The follon ing is a synopsis of major
portions of that legislation.

action, It must also include an estimate of
costs or economic benefit to all persons
directly affected and an estimate ofthe €f-
fect of the proposed action on competi-
tion, and on the open market for employ-
ment if applicable. Further, an analysis of
the impact on small business as defined in
the Florida Small and Minority Busrness
Assistance Act o11985 mustbe included.

Additionally, as of fuly 1, 1992, the ef-
fective date ofthis act, all economic impact
statements must include a comparison of
the probable costs and benefits ofthe pro-
posed rule to the probable costs and ben-
efi ts of not adopting the rule. a determina-
tion ofwhether less costly methods or less
intrusive methods exist for achieving the
purpose, a description ofreasonable alter-
native methods which were considered by
the agency and a statement of the reasons
for rejecting those alternatives, and a de-
tailed statement ofthe data and methodol-
ogy used in making the estimates required.

A challenge to a rule based on an eco-
nomic impact statement must be brought
in an administrat ive proceed ing within one
year ofthe effective date of the mle. Grounds
for invalidating the rule based on a chal-
lenge to the economic impact statement
are limited to the agency's failure to adhere
to procedures or failure to consider infor-
mation submitted to the agency regarding
specific concerns about the economrc rm-
pact of a proposed rule when such failure
substantiallyimpairs the fairness of the rule
making proceeding. Thus, it is important
that affected companies submit economrc
impact information when applicable.

The statute provides that in adopting
rules, all agencies must choose th€ alterna-
tive that imposes the lowest net cost to
society based upon the factors above or
provr'de a stalement o[ Lhe reasons for re-
iecting that alternative.

Associated Industries of Florida worked
for tlvo years with Senator Karen Thurman
(D-Inverness) and other business interests
to pass these much needed changes to eco-
nomic impact statement requirements.

rule making to issuance

or denial of a license to
do business, to the

issuance or denial of
an environrnental

permit.

Rules established byagencies affect the
everyday operation ofbusiness even more
than statutes passed by the Legislature. Stat-
utes grant agencies their regulatoryautlor-
ity, but the agenc,v head has the power to
choose the method ofregulation.It can be
an expensive method or a reasonable one.
Current law requires that agencies prepare
an economic impact statement to force
agencies to consider cost. In the past, eco-
nomic impact statements were often mean-
ingless recitations of agency fi ndings which
did not adequately take into account the
impacts and effects on private individuals
and businesses. The new law now requires
agencies to consider the costs of regula-
tion, as well as the impacts and effects of
regulation.

New economic impact statements must
include an estimate ofthe cost to the agency
and to any other state or local entities of
implementing and enforcing the proposed



The pr●s and Cons of

Documenting Reasonable
Accommodation Under lhe ADA

|

| Duties of the Joint Administrative Procedures
CommitteeUAPC)
Under the old law, the Legislature had little oversight in rule making.
The IAPC examined rules to determine:
. \t4rether the rule is an invalid erercise of delegated legislative authority;

. \44rether the statutory authority has been repealed;

. Whether the rule reiterates or paraphrases statutory material;

. Whether the rr:le is in proper form; and

. Whether the notice given prior to adoption was sufficient to give adequate
notice ofthe rule.

The new law provides that the fAPC will now examine:
'Whether the rule is consistent with express legislative intent pertaining to
specific provisions of law which the lar,v impiements;

.Whether the rule is necessary to accomplish apparent or expressed objectives;

.\&hether the rule is a reasonable implementation of the law as it affects the
convenience ofthe general public or persons particularly affected by the rule;

. Whether the rule could be made less complex or more easily comprehensible to
the general public;

. \\4iether the rule reflects the approach of the regulatory objective with lowest
net cost to societyl

. \4tether there exists an emergency to justift the rule, if the agenry exceeded
statutorv authoritv: and

. \\hether the rule nas promulgated in compliance with Section 120.54(9),
Florida Statutes, governing the promulgation of emergencv rules.

The JAPC may request information from agencies as reasonablv necessary
and the committee shall consult with the standing legislative committees rvith
jurisdiction over the subject areas of the rules. This new legislative oversight is
critical for business as it rvill inhibit an agency fiom over,regulating.

The effeaive tlate of the legidation is Ju[y 1, 1992. The provisions relating to Joint
Adminktratiye Procedures Committee review were effective upon becoming lav,,
April 9, 1992. The law contains other minor procetlural modificntions as ttell.

(Cont ruellfron pge 3)

sonable" or constitutes "undue hardshipl' creating a
document vhich la1's out the emplolers analvsis in
response to a request for reasonable accornrnodation
may set in stone a thought proces l'hich is later found
to be unla$'f!d. In docurnenting its response to a
request for reasonable accommodation, an emplot'er
could create evidence against itsell The risk of this,
regarding requests for reasonable accommodation, is
substantially greater under the ADA because:
( 1) the law is new and not yet Nell unde$tpld;

(2) the tlpe 0f afin atire obhgatiotr inposerl on etr
ployers are unique in the kw, and it nill probobly be
a long time beforc many lrant line supe|tisors are
avare o[ lhe full extet\ qt,d [ore o[ thetr ab]ignum:
mder the law; anr)

( 3) the witle wriety of accomntodations which miglrt ot
might not be considered "reasonable" inherenfLy
makes it dificult for a single, brief dacument to an
ticipote aurl analyze wh1, Narious tltcfildtires to oc
conmatlation were relected.

In addition, the ADA does not require the en)
plorer Irr ntalc a r'r irtcn rc,ord regarding an
employe€,s request for reasonable accommodation
- bur if tre emplorer dtres su. thr LLtJi retluirc.
tha r ruLh re, nrd. b< "epl lor al lL.d.t onc \(dt.

Conclusion

The advantage ofcreating a record memorializ
ing an emploier\ negative responseto a rcqucst tof a
rcasonable accommodation erists only if the em
ployer fullr understands the possible depths of its
legal obligations, and is able to document its reasons
in a manncr which shows its cornplilnce with the lal.
l i  rhe ernpl,,rrr choorc' In dniJmert \h\ ir i\ nol
rnaking a reasonable accommodation, such records
should be made on the advice of e,rpeiienced labor
counsel and in anticipation oflitigation, and should
be prepared not b,v first line supervisors, but by Hu
man Ilesources peopLe or others nho have beconc
welltrained in this area oftle lau:

For rnore spccific itfortlcttion about ADA
rcqLtiremeflts elfect ing emp loymeflt
contact:

tqual Emploment Opportunitl Cornrnission

1801 L Street, NW
\\hshinglon, l lc 20507

(202) 663-4900 (Voice)
(800) 800-3302 (TDD)



Special Session "H"
Wlen the Senate

President and House
Speaker issued their

Jo in t  Proc lamat ion
setting forth th€ir call
for items to be consid-
ered in Special Session
"H" it was generally
agreed that the call was
broader than expected.
Clearly, the principal

thrust of the Special Session will be to Pass a budget and

consider taxing alternatives but the Legislature will also be taking

up legislation ranging ftom solid waste management to unem-

ployment comPensation.
Although legislative leaders have yet to exPress anydesire to

pass the Governort "Fair Share Tax Reform" program, the

fight is going to be intense. lf we had been assigned the task of

coming up with the absolute worst tax program forbusiness we

couldn't have done a better job than what he proposed lt is

chock full of disincentives for businesses considering Florida

as a relocation site. It epitomizes the theme of"class warfare"
which is being espoused by Democrats across the country. It
polarizes even further the "haves" and the "have nots."

\lbrkers' compensation will also be on the table, coming at

the heels of efforts throughout the Regular Session to pass a

meaningful reform package. AIF's supPort for the package

waxed and waned as the true dollar value ofvarious proposals

crystallized. AIF would prefer to see nothing passed during the

Special Session than for the Legislature to enact meaningless

legislation and give the Legislature an excuse for refusing to do

anything substantii,e during the 1993 Regular Session.

There is a "glitch" bill to corect the effective date language in

the compromise unemplo).nent comPensation bill which passed

and was recendy signed into law Apparendy a critical error was

made in the effective date provision relating to the eliminauon of

the social security offset, cutting out those persons receiving

social security benefits that the new law was designed to help The

Legislature will also be looking at legislation to index the maxi-

mum weeHy benefit amount at 600/0 of the statewide average

weekly wage, the same idea considered this past Regular Session
and several previous sessions. Chances for Passag€ arc better than

50-50. AIF will oppose the "formula conceptj'
Alother unresolved issue of major importance is solid waste

management and the advanced disposal fee (ADF). Disagree-

ments over where the ADF is to be assessed could scuttle attempts

to pass a comprehensive solid waste bill during the Special Ses-

sion. Another hot area for legislative attention is where the esti-

mated $150 million in ADF monqv is to be sPent. The debate

centers on whether it should become General Revenue to be sPent

for education or for recycling-its original purpose.
AIE in coalition with other business interests succeeded in

shepherding to the Governor's desk a bill regulating physician

self-referrals, commonly referred to as the "lointVenture" bill.

This legislation, which could profoundly influence health care

costs in Florida, is now threatened by the physicians, law,vers

and others whose profits will be lorvered once the lawbecomes
effective. Legislation to undo what rve managed to get done

will be considered and the economic forces at work make it

questionable wheth€r the new regulation will stand.

One would think with this flurry of activity that we were

already in the 1993 Regular Session. It is quite possible that

Special Session "H" will be extended far beyond its slated

completion date of June 19,1992-
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